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CARMICHAEL NGALO                                                  Twentieth Respondent 
 
ERIK NGALO                                                             Twenty-First Respondent 
 
LEA STALMEESTER                                            Twenty-Second Respondent 
 
CHARLIE WAGENAAR                                            Twenty-Third Respondent 
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FOUNDING AFFIDAVIT 
 

   
 

I, the undersigned 

JOHANNES NICOLAAS HENDRIK STOFFELS, 
 

do hereby make oath and state as follows: 

 

1. I am an adult male and the Speaker of the Oudtshoorn Municipal 

Council (the “Council”). I bring this application in my capacity both as 

Speaker and as a member of the Council. 

 

2. The contents of this affidavit are within my personal knowledge, unless 

the context indicates otherwise, and are true and correct. Where I refer 
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to information conveyed to me by others, I state the source of such 

information, which I verily believe to be true and correct. Where I make 

submissions of a legal nature, I do so upon the advice of my legal 

representatives, which advice I believe to be correct. 

 

3. The purpose of this application is to obtain interim relief to preserve the 

status quo on an urgent basis, pending the determination of the main 

application for a declaratory order that: 

 

3.1. The purported meeting of Council held on Friday, 31 May 2013 

at around 10h52 (the “impugned meeting”), was convened 

unlawfully. 

 

3.2. All resolutions purportedly taken at the impugned meeting are 

unlawful and of no force and effect. 

 

3.3. The incumbents of the positions of Speaker, Executive Mayor, 

Executive Deputy Mayor are those persons who occupied 

these positions immediately prior to the impugned meeting 

referred to in paragraph 3.1 above. 

 

 

 

 

 



 4 

INTRODUCTION 

 
 

4. In a series of unlawful decisions taken at the impugned meeting, myself 

as Speaker, and the duly elected Executive Mayor and Deputy 

Executive Mayor were removed from their posts, with other councillors 

purportedly substituted in their place; a new acting municipal manager 

was appointed; and several senior managers in the municipal 

administration were placed on precautionary suspension. As set forth 

below, the aforesaid decisions were manifestly unlawful insofar as: 

 

4.1. They were taken by a group of councillors in a gathering that 

lacked the fundamental requisites of a properly called and 

constituted meeting of the Council. 

 

4.2. Over and above the irregularity cited above: 

 

4.2.1. The purported removal of the duly elected office 

bearers was in clear violation of sections 40 and 53 of 

the Local Government: Municipal Structures Act, No. 

117 of 1998 (the “Structures Act”), requiring that a 

motion calling for removal from office be submitted with 

“prior notice”. 

 

4.2.2. The substitutionary election of office bearers of the 

Council was effected in the absence of vacancies as 
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contemplated in section 36(2) read together with 

section 39 of the Structures Act.  

 

4.2.3. Neither the appointment of an acting municipal 

manager, nor the precautionary suspension of any 

senior managers formed part of the business of the 

Council meeting, as appears from the agenda. No prior 

notice was given of these motions, as required under 

the Council’s Rules of Order. Moreover, in the absence 

of any minutes of the impugned meeting, it does not 

appear that these purported decisions to place certain 

senior managers on precautionary complied with 

Regulation 6 of the Disciplinary Regulations for Senior 

Managers (GN344 published in GG 34213 of 21 April 

2011)(the “Disciplinary Regulations”), issued in terms 

of the Local Government: Municipal Systems Act, No. 

32 of 2000 (the “Systems Act”).  

 

5. There is risk that the purported new executive will attempt to interfere 

with the execution of duly elected office bearers’ duties and functions. 

The purportedly dismissed officers are working in their respective 

offices but subject to circumstances of considerable uncertainty in light 

of the events of Friday. These events were widely reported in the 

media. It is profoundly unsatisfactory that municipal officials be placed 

in the impossible position of being uncertain as to which competing 



 6 

claimants to office to obey. Not only is this destructive of the principles 

of good governance, but it also undermines the legitimacy of local 

government. 

 

6. The atmosphere of uncertainty and intimidation must be considered in 

the context of attempts by First to Third Respondents on Friday, to 

occupy municipal offices, and even more so the concerted campaign of 

DA supporters to highjack the Council meeting on Friday, as described 

below.   

 

7. The presence of Mr Theuns Botha, deputy leader of the DA in the 

Western Cape, and his triumphant statement announcing the new 

regime from the steps of the chamber within minutes of the coup, 

makes it hard to resist the inference that the events were part of a pre-

arranged plot to hijack the municipal executive, and displace the 

lawfully elected incumbents. The level of cynicism entailed the political 

manoeuvre is breath-taking. 

 

8. Given the urgent nature of this application and the number of 

Respondents, it was not possible to effect formal service on all 

Respondents. Such attempts are continuing. I am advised and verily 

believe that my attorney is in the process of arranging for service of the 

papers. Proof of service will be dealt with in a service affidavit to be 

filed by my attorney of record as soon as duly possible.  
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9. There can be no question of the Respondents being taken by surprise 

by this application.  On Saturday, 1 June, at around 22h10 the attorney 

of record for the Applicants addressed a letter to all of the 

Respondents, conveyed to the extent possible per e-mail: 

 

9.1. Advising that the impugned meeting was unlawfully convened, 

inasmuch as - 

 

9.1.1. I had duly adjourned the Council meeting. 

 

9.1.2. The impugned meeting was improperly called. 

 

9.1.3. No notice was given to me or those councillors who left 

the Council chamber upon adjournment of the Council 

meeting that the remaining councillors intended to 

continue with the business of the meeting, thereby 

violating the former’s constitutional right to participation 

in the business of Council. 

 

9.2. That, specifically as to the motions of no confidence purportedly 

passed in respect of the Speaker, Executive Mayor and Deputy 

Executive Mayor, the failure to give prior notice as required 

under sections 40 and 58 of the Structures Act rendered the 

decisions unlawful and of no force and effect.  
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9.3. Recording the fear that the DA/COPE councillors would attempt 

to enforce the impugned resolutions on Monday, 3 June, thereby 

interfering with the proper administration of the Municipal 

Administration, as well as the statutory duties of the duly elected 

office bearers.  

 

9.4. Requesting a written assurance that the relevant councillors 

would not take any steps to enforce the resolutions purportedly 

adopted at the impugned meeting. 

 

9.5. Cautioning that, in the absence of such an assurance, I would be 

compelled to bring urgent court proceedings for appropriate 

interdictory and declaratory relief. (A copy of my attorney of 

record’s email correspondence of 1 June is addressed hereto as 

Annexure “JS1”.) 

 

10. In a response transmitted via email a mere hour later, Fourth 

Respondent, acting in his capacity as Chair of the DA/COPE caucus, 

advised as follows: 

 

“You are absolutely welcome to take any court action you like to. 
We live in a democratic system in this country where 17 are 
definitely more than 8. Just make sure that you advice [sic] the 
ex Speaker John Stoffels correctly as we will hold him liable for 
any costs”. (A copy of Fourth Respondent’s email response is 
attached as Annexure “JS2”.) 
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11. With respect, this exemplifies the posture of the Respondents. They 

acted in cynical disregard of what they must know is the bedrock 

principle that the rules of order of a municipality – which they assert 

invests in the majority the right to deem any motion to be “exigent” - 

can in no circumstances prevail over the Structures Act, which provides 

in section 40 that:  

 

“A Municipal Council by resolution may remove its Speaker from 
office.  Prior notice of an intention to move a motion for the 
removal of the Speaker must be given”. 
 

 
12. It cannot be seriously doubted that, even to the extent that 

Respondents could demonstrate some form of exigency – which is 

denied - that could in no circumstances whatsoever displace the effects 

of section 40 of the Structures Act. 

 

13. It was perhaps in implicit realisation of the aforegoing that the 

Respondents took the position that I should approach the High Court 

with my objections to their plainly unlawful manoeuvre. But this is not 

the way to set up a so-called “test case”. At minimum, a potential 

litigant wishing to conduct itself in a manner that appears unlawful 

under the law as it stands should first obtain and present a formal 

opinion of counsel and/or seek a declaratory order. 

 

14. My submission is that a calculated and cynical defiance of the law by 

elected representatives warrants nothing less than a punitive costs 

order to be exacted against councillors in their personal capacities. It 
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would be grossly unfair for the people of Oudtshoorn to pick up the tab 

for the Respondents’ cynical defiance of the law. 

 

15. This matter is of its very nature extremely urgent. For as long as there 

is uncertainty regarding the validity of the impugned meeting, the office 

bearers of the Council will be unable effectively to exercise their 

statutory duties. Moreover, as noted, the proper functioning of the 

municipal administration is being undermined, with an opposing faction 

within council claiming to be the duly elected office bearers and issuing 

incorrect instructions to municipal staff. As a result, the Municipality of 

Oudtshoorn and the community it serves are suffering great prejudice.  

 

16. For these reasons, I say that I will be unable to obtain adequate relief 

in the ordinary course. 

 

THE PARTIES 

 

17. First Respondent (Bernardus van Wyk), Second Respondent (Felicity 

Magxaka) and Third Respondent (Christiaan MacPherson), are 

Councillors of the Oudtshoorn Municipal Council, representing the 

Democratic Alliance (the “DA”), and are cited care of their attorney of 

record, Ms E Jonker of Minde Shapiro & Smith Co, Tygervalley Office 

Park II, corner of Old Oak & Willie van Schoor Roads, Tygervalley, 

Belville, Cape Town, Western Cape. First, Second and Third 

Respondents were purportedly elected as Executive Mayor, Deputy 
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Executive Mayor and Speaker, respectively, at the impugned meeting 

of 31 May. First, Second and Third Respondents consider their election 

as valid. (I attach as Annexure “JS3”, a copy of email communication 

from Ms Jonker dated 2 and 3 June, confirming that she holds 

instructions to accept service on behalf of the DA, as well as all DA 

councillors in this matter.) 

 

18. Fourth Respondent (Vernatt Ivan van Der Westhuizen), Fifth 

Respondent (Diane De Jager), Sixth Respondent (Julia Le Roux), 

Seventh Respondent (Pierre Nel), Eighth Respondent (Peter Leslie 

Roberts), Ninth Respondent (Ewa Fortuin), Tenth Respondent (Ryk 

Raymond Wildschut), and Eleventh Respondent (Danie Johan Fourie), 

are Councillors of the Oudtshoorn Municipal Council, representing the 

DA, and are cited care of their attorney of record, Ms E Jonker of Minde 

Shapiro & Smith Co with offices at the address set out above. It is my 

understanding that Fourth to Eleventh Respondents attended the 

impugned meeting and voted in favour of the motions that are sought to 

be set aside. 

 

19. Twelfth Respondent is John Maxim, a Councillor of the Oudtshoorn 

Municipal Council, representing the Congress of the People (“COPE”), 

and residing at 19 Dwarsweg, Blomnek, De Rust, Western Cape. It is 

my understanding that Twelfth Respondent attended the impugned 

meeting and voted in favour of the motions that are sought to be set 

aside. 
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20. Thirteenth Respondent is Pieter Luiters, a former Councillor of the 

Oudtshoorn Municipal Council, representing the African National 

Congress (“ANC”), and residing at 759 Tier Way, Bridgton, 

Oudtshoorn, Western Cape. Thirteenth Respondent attended the 

impugned meeting and appears to have voted in favour of the motions 

that are sought to be set aside. I am advised and verily believe that in 

terms of section 27(c) of the Structures Act, Thirteenth Respondent 

vacated office on 31 May 2013 when he resigned as a member of the 

ANC in order to join the DA.  

 

21. Fourteenth Respondent is Hendrik Botha, a former Councillor of the 

Oudtshoorn Municipal Council, representing the ANC, and residing at 

979 Baadjies Street, Dysselsdorp, Oudtshoorn, Western Cape. 

Fourteenth Respondent attended the impugned meeting and appears 

to have voted in favour of the motions that are sought to be set aside. I 

am advised and verily believe that in terms of section 27(c) of the 

Structures Act, Fourteenth Respondent vacated office on 31 May 2013 

when he resigned as a member of the ANC in order to join the DA. 

 

22. Fifteenth Respondent is Hendrik Ruiters, a former Councillor of the 

Oudtshoorn Municipal Council, representing the ANC, and residing at 

135 17th Lane, Bridgton, Oudtshoorn. Fourteenth Respondent attended 

the impugned meeting and appears to have voted in favour of the 

motions that are sought to be set aside. I am advised and verily believe 
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that in terms of section 27(f)(i) of the Structures Act, Fifteenth 

Respondent vacated office on 31 May 2013 when he resigned as a 

member of the ANC in order to join the DA. 

 

23. Sixteenth Respondent is Jurie Harmse, a former Councillor of the 

Oudtshoorn Municipal Council, and residing at 112 Tier Way, Bridgton, 

Oudtshoorn, Western Cape. Sixteenth Respondent attended the 

impugned meeting and appears to have voted in favour of the motions 

that are sought to be set aside. I am advised and verily believe that in 

terms of section 27(f)(i) of the Structures Act, Sixteenth Respondent 

vacated office on 31 May 2013 when he resigned as a member of the 

ANC in order to join the DA. 

 

24. Seventeenth Respondent is Jeremy Goliath, a former Councillor of the 

Oudtshoorn Municipal Council, representing the ANC, and residing at 6 

Akasia Lane, Bridgton, Oudtshoorn, Western Cape. Seventeenth 

Respondent attended the impugned meeting and appears to have 

voted in favour of the motions that are sought to be set aside. I am 

advised and verily believe that in terms of section 27(f)(i) of the 

Structures Act, Seventeenth Respondent vacated office on 31 May 

2013 when he resigned as a member of the ANC in order to join the 

DA. 

 

25. Eighteenth Respondent (Gordon April) and Nineteenth Respondent 

(Vlancio Mardeok Donson) are the duly elected Executive Mayor and 
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Deputy Executive Mayor of Oudtshoorn Municipal Council, 

respectively, and are ANC councillors. Eighteenth and Nineteenth 

Respondents are cited care of their offices at the Oudshoorn 

municipality at 69 Voortrekker Way, Oudtshoorn, Western Cape. No 

relief is sought against these Respondents; they are cited because of 

their direct interest in this matter.   

 

26. Twentieth Respondent (Carmichael Ngalo), Twenty-First Respondent 

(Eric Ngalo), Twenty-Second Respondent (Leah Stalmeester), Twenty-

Third Respondent (Charlie Wagenaar), and Twenty-Fourth Respondent 

(Nondumiso Gunguluza), are councillors of the Oudtshoorn Municipality 

representing the ANC and are cited care of the offices of the Executive 

Mayor set out above. I am advised and verily believe that my attorney 

of record, Mr Mills, has made these service arrangements with the 

aforesaid Respondents. A confirmatory affidavit by Mr Mills 

accompanies my affidavit.  

 

27. Twenty-Fifth Respondent is the Oudtshoorn Municipality, a local 

government body established in terms of Item 4 of the Provincial Notice 

TN487 dated September 2000 under sections 12 and 14 of the 

Structures Act, with its place of business at 69 Voortrekker Way, 

Oudtshoorn, Western Cape. No relief is sought against Twenty-Fifth 

Respondent; it is cited as a result of its direct interest in the matter.  No 

cost order is sought against Twenty-Fifth Respondent, provided it does 

not oppose this application.  
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28. Twenty-Sixth Respondent is Corrie Greeff is employed by the 

Oudshoorn Municipality in the capacity as engineer. It is my 

understanding that Twenty-Sixth Respondent was purportedly 

appointed as the acting Municipal Manager at the impugned meeting, 

and that he considers his appointment as valid. No cost order is sought 

against Twenty-Sixth Respondent, provided he does not oppose this 

application.   

 

29. Twenty-Seventh Respondent is the DA, a political party registered in 

terms of section 15 of the Electoral Act, No. 73 of 1998, with its head 

office at 5th Floor, Ruskin House, 2 Roeland Street, Cape Town. 

Service of these papers will be effected care of the DA’s attorney of 

record, Ms Jonker of Minde Shapiro Inc, as detailed above.  

 

30. Twenty-Eighth Applicant is COPE, a political party registered in terms 

of section 15 of the Electoral Act, No. 73 of 1998 with its head office at 

5th-6th Floor, Metropolitan Building, c/o Fox and Rissik Street, 

Johannesburg (per telefax: 086 6111 601).  No cost order is sought 

against Twenty-Eighth Respondent, provided it does not oppose this 

application.  
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LOCUS STANDI 

 

31. I have the necessary locus standi to apply for the relief sought in this 

application in both my capacity as Speaker and member of the Council. 

I am advised and verily believe that the following statutory provisions 

are relevant in this regard: 

 

31.1. Section 156(1) of the Constitution of the Republic of South 

Africa, 1996 (the “Constitution”), provides that a municipality 

inter alia, has executive authority in respect of, and the right to 

administer the local government matters listed in Part B of 

Schedule 4 and Part B of Schedule 5. 

 

31.2. Section 83 of the Structures Act further provides that the 

Oudtshoorn Municipality has the functions and powers assigned 

to it in terms of sections 156 and 229 of the Constitution. 

 

31.3. Section 160(1) and (6) of the Constitution provides inter alia, that 

a municipal council: 

 

31.3.1. Makes decisions concerning the exercise of all the 

powers and performance of all the functions of the 

municipality. 

 

31.3.2. Must elect its chairperson. 
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31.3.3. May make by-laws which prescribe rules and orders for 

its internal arrangements, business and proceedings. 

 

31.4. In terms of section 4(b) of the Structures Act, a municipal council 

has the right to exercise its executive and legislative authority 

without improper interference. 

 

31.5. Section 37 of the Structures Act provides for the functions of 

speakers in the following terms: 

 
 

“The speaker of a municipal council - 
 
(a) presides at meetings of the council; 

 
(b) performs the duties and exercises the powers 

delegated to the speaker in terms of section 59 of 
the [Systems Act];  

 
(c) must ensure that the council meets at least 

quarterly; 
 

(d) must maintain order during meetings; 
 

(e) must ensure compliance in the council and council 
committees with the Code of Conduct set out in 
Schedule 1 to the [Systems Act]; and 

 
(f) must ensure that council meetings are conducted 

in accordance with the rules and orders of the 
council”.  

 
 

31.6. The Systems Act determines the manner in which municipal 

powers and functions are exercised and performed. 
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31.7. Section 54 of the Systems Act provides that the Code of 

Conduct set out in schedule 1 of the Act (which is identical to the 

code of conduct set out in schedule 5 of the Structures Act), 

applies to every member of the municipal Council. 

 

STATUTORY FRAMEWORK 

 

32. Before dealing with the facts giving rise to this application, it is 

necessary to set out the relevant statutory provisions not dealt with 

above. 

 

33. First, I deal with the provisions of the Rules of Order regulating the 

conduct of meetings of the Council (the “Rules of Order”), where after I 

turn to the provisions of the Systems and Structures Act governing 

meetings of council; motions of no confidence in office bearers of 

council; appointment of municipal managers and the precautionary 

suspension of senior managers of the municipality. 

 

34. I am advised and verily believe that the following provisions of the 

Rules of Order (a copy of which is attached as Annexure “JS4”), are 

pertinent to the present application: 

 

34.1. Rule 3(1) provides that “the Speaker may give a ruling in respect 

of any eventuality for which these Rules do not provide and no 

further discussion shall be allowed on the ruling”. 



 19 

 

34.2. Rule 7 provides that “except as otherwise provided in these 

Rules, no matter not specified in the agenda of a meeting of the 

Council shall be transacted at such meeting”. 

 

34.3. Rule 8(2) provides that “the Speaker decides when and where 

the Council meets, but if a majority of the members request the 

Speaker in writing to convene a meeting, the Speaker must 

convene a meeting at a time set out in the request”. 

 
34.4. Rule 34 governs notices of motions and provides as follows:  

“(1) The Speaker may not accept any motion except a 
motion of exigency or a motion of course unless 
notice thereof has been given in terms of 
subsection (2). 

 
(2) Every notice of intention by a member to introduce 

a motion shall be in writing, motivated, signed and 
dated and delivered to the Municipal Manager at 
least six working days before the date of the 
meeting on which it is intended to be introduced”. 

 

34.5. Rule 40 provides for motions of exigency in the following terms: 

“(1) A member may direct the attention of the Council 
to any matter which does not appear on the 
agenda and of which no previous notice has been 
given, by stating briefly the subject of the matter 
and without comment thereon moving ‘that the 
motion to which attention has been directed be 
considered forthwith as a matter of exigency’. 

 
(2) Such motion is herein referred to as a motion of 

exigency. 
 
(3) If such motion is seconded and carried by a 

majority of the members present, the mover shall 
be permitted without notice to bring the matter 
under consideration by way of motion or question.” 
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34.6. I pause to note that to the extent that the aforegoing Rule is 

interpreted, as it was by Respondents in casu, to override any 

provision of the Structures Act, and section 40 in particular, it is 

of course unlawful and unenforceable.  It is incumbent upon me, 

in light, inter alia, of the oath of office I took when assuming the 

office of Speaker, not to permit such conduct. 

 

34.7. Rule 42 governs the raising of points of order: 

“A member may raise a point of order to call attention to a 
departure from these Rules by stating the particular Rule 
such member relies upon, whereupon such member shall 
be immediately heard.” 
 
 

34.8. Rule 45 governs the Speaker’s ruling on points of order and 

explanation: 

“(1) The ruling of the Speaker on a point of order or an 
explanation shall be final and not open to 
discussion. 

 
(2) The ruling of the Speaker on any point of order 

raised as to the interpretation of these Rules shall 
be entered in the minutes.” 

 

35. As to the meetings of Council, section 29 of the Structures Act governs 

meetings of Municipal Councils and provides as follows: 

 
“(1) The Speaker of a Municipal Council decides when and 

where the Council meets subject to section 18(2) [providing 
that a Council must meet at least quarterly], but if a 
majority of the Councillors requests the Speaker in writing 
to convene a Council meeting, the Speaker must convene 
a meeting at a time set out in the request …” 
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36. I reiterate that the latter provisions of the Structures Act prevail in the 

event of any conflict with the Rules of Order. 

 

37. The following provisions of the Structures Act govern Speakers of 

Municipal Councils, including inter alia, motions of no confidence: 

 

37.1.  Section 36 of the Structures Act provides for the election of 

Speakers as follows: 

 
“(1) Each Municipal Council must have a Chairperson 

who will be called the Speaker. 
 
(2) At its first sitting after its election, or when 

necessary to fill a vacancy, a Municipal Council 
must elect its Speaker from among the 
Councillors. …” 

 

37.2. Section 39 of the Structures Act governs vacation of office by the 

Speaker and provides that: 

 
“The Speaker of a Municipal Council vacates office during 
a term if that person – 
 
(a) Resigns as Speaker; 

 
(b) Is removed from office; or 

 
(c) Ceases to be a Councillor”. 

 
 
 

37.3. As we have already seen, section 40 of the Structures Act 

provides for the removal from office of a Speaker as follows: 

 
“A Municipal Council by resolution may remove its 
Speaker from office.  Prior notice of an intention to move 
a motion for the removal of the Speaker must be given”. 
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37.4. Section 41 of the Structures Act provides that: 

 
“If the Speaker of a Municipal Council is absent or not 
available to perform the functions of Speaker, or during a 
vacancy, the Council must elect another Council to act as 
Speaker”. 
 
  
 

38. Removal from office of the Executive Mayor and Deputy Executive 

Mayor are regulated by section 58 of the Structures Act and provides 

that: 

 
“A Municipal Council, by resolution may remove its Executive 
Mayor or Deputy Executive Mayor from office.  Prior notice of an 
intention to move a motion for the removal of the Executive 
Mayor or Deputy Executive Mayor must be given”.  (Emphasis 
added) 

 

39. As to the appointment of municipal managers, section 30(5)(c) of the 

Structures Act requires that:  

 
“Before a Municipal Council takes a decision on any of the 
following matters it must first require its Executive Committee or 
Executive Mayor, if it has such a committee or Mayor, to submit 
to it a report and recommendation on the matter –  
 
(a) … 

 
(b) … 

 
(c) The appointment and conditions of service of the 

Municipal Manager …”   
 

40. Finally, the precautionary suspension of senior managers is regulated 

by Regulation 6 of the Disciplinary Regulations as follows: 
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 “6(1) The municipal council may suspend a senior manager on 
full pay if it is alleged that the senior manager has 
committed an act of misconduct, where the municipal 
council has reason to believe that – 

 
(a) the presence of the senior manager at the workplace 

may – 
 
(i) jeopardise any investigation into the alleged 

misconduct; 
 

(ii) endanger the well-being or safety of any person 
or municipal property; or 
 

(iii) be detrimental to stability in the municipality; or 
 

(b) the senior manager may - 
 

(i) interfere with potential witnesses; or 
 

(ii) commit further acts of misconduct. 
 

   (2) Before a senior manager may be suspended, he or she 
must be given an opportunity to make a written 
representation to the municipal council why he or she 
should not be suspended, within seven (7) days of being 
notified of the council’s decision to suspend him or her. 

 
  (3) The municipal council must consider any representation 

submitted to it by the senior manager within seven (7) 
days. 

 
  (4) After having considered the matters set out in sub-

regulation (1), as well as the senior manager’s 
representations contemplated in sub-regulation (2), the 
municipal council may suspend the senior manager 
concerned. 

 
  (5)  The municipal council must inform – 

 
(a) the senior manager in writing of the reasons for his or 

her suspension on or before the date on which the 
senior manager is suspended; and 
 

(b) the Minister and the MEC responsible for local 
government in the province where such suspension has 
taken place, must be notified in writing of such 
suspension and the reasons for such within a period of 
seven (7) days after such suspension…” 
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41. I have not been privy to any written notifications to place any senior 

managers under precautionary suspension, as provided for under the 

Disciplinary Regulations, pursuant to the impugned meeting. I invite 

Respondents to make allegations such notifications available to this 

Honourable Court. 

 

FACTUAL BACKGROUND 

 

42. On 31 May 2013 at about 10h05, I duly convened an ordinary meeting 

of Council in the Council Chamber, Civic Centre, Oudtshoorn. The 

council meeting was attended by all 25 councillors. A copy of the 

attendance register is attached as Annexure “JS5”. 

 

43. The proceedings of the meeting were recorded in the Minutes prepared 

by Mr Earl-John Jantjies (Acting Manager: Council Support) and Ms 

Ruwayda Benjamin (Senior Clerk), a copy of which is attached as 

Annexure “JS6”. These minutes have yet to be formally adopted at the 

next council meeting. I confirm, however, that the minutes accurately 

record the relevant proceedings. Confirmatory affidavits by Mr Jantjies 

and Ms Benjamin will be filed as soon as duly possible.  

 

44. In addition, I attach a transcript of the audio recording of the Council 

meeting, marked Annexure “JS7”, which was prepared by my legal 

representatives. A digital copy of the audio recording will be made 

available to all the parties and this Honourable Court as soon as duly 
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possible. I note that the audio recording was made by municipal 

administrative officials, namely Ms Ruwayda Benjamin and Ms Rayline 

Wagenaar. A confirmatory affidavit by Ms Wagenaar will be filed as 

soon as duly possible.  

 

45. I confirm that the audio recording and the transcript constitute an 

accurate record of the proceedings of the meeting. Given the severe 

time constraints under which the present application was prepared, it 

was not reasonably possible to obtain a sworn transcript. However, I 

am advised and verily believe that the provision of the audio recording 

will enable Respondents to object to the accuracy of any portion of the 

transcript they wish to contest. Finally, I am advised and verily believe 

that the circumstances of this application may warrant that the 

recording of the council meeting be played at the hearing.  

  

46. I turn again to the events on 31 May. 

 

47. The business of the meeting concerned the consideration of two items, 

viz. first, the adoption of the draft Medium Term Expenditure 

Framework Budget 2013-2016 and, second, the adoption of the final 

draft IDP review. (A copy of the agenda is attached hereto, marked 

Annexure “JS8”. Annexures to the agenda have not been attached, so 

as not to burden the papers, but will be made available if necessary.)  
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48. Before I could commence with the business of the meeting, Fourth 

Respondent (Cllr. Van der Westhuizen of the DA), requested leave to 

submit a motion of exigency in terms of Rule 40 of the Rules of Order.  

I allowed Fourth Respondent to address the meeting in order to inform 

Council of the subject matter of the motion.  

 

49. Fourth Respondent prefaced his statement by asserting that I must 

take notice that it is for the majority of council to decide whether the 

motion of exigency can be carried. Fourth Respondent thereafter 

stated his motion thus:  He was convinced that, after two years, the 

Council has lost faith in the Speaker and that a new Speaker should be 

elected. He said:  

 
“… [ons] vestig [u aandag daarop] dat u net moet kennis neem 
dat ek dink die meerderheid van die Raad ook op besluit moet 
neem of dit kan dra of nie kan dra nie. Speaker, in terme van 
Reël 40 van die Orde Reëls van die Raad wil ek ‘n mosie van 
dringendheid indien omdat ek daarvan oortuig is na twee jaar 
dat die Raad sy absolute vertroue in die Speaker, Raadslid J 
Stoffels verloor het en dat ons vandag ‘n nuwe Speaker hier 
moet aanwys. Dis my voorstel”. (At page 2) 

 

50. This motion was seconded by cllr. Wildschut (Tenth Respondent).  

 

51. I attach a copy of the written motion submitted by Fourth Respondent 

and seconded by Tenth Respondent, marked Annexure “JS9”. I am 

advised and verily believe that even the written motion does not 

provide any basis for exigency, where the motion states simply that: 

 



 27 

“Ons [dien] ‘n mosie van dringendheid omdat die raad sy 
vertroue in die Speaker, Raadslid J Stoffels, verloor het en dat ‘n 
nuwe Speaker aangewys moet word”.  

 

52. I thanked Fourth Respondent, but said motions such as this should be 

discussed in-committee.  

 

53. At this stage, the Executive Mayor (Eighteenth Respondent) requested 

a 15-minute adjournment for purposes of convening a caucus to 

discuss Fourth Respondent’s motion of exigency. I adjourned the 

meeting at around 10h15 in order for the respective parties to caucus. 

 

54. At 10h25, I reconvened the meeting. 

 

55. The Executive Mayor expressed concern that, contrary to the 

provisions of the Structures Act, no prior notice had been given of the 

motion of no confidence. He requested that Adv. Francois Human, the 

Director: Corporate Services of the Municipality, be allowed to address 

the meeting as to the relevant prescripts under the Structures Act. 

 

56. In response, Fourth Respondent interposed a point of order to the 

effect that it is for the majority of council to decide whether the motion 

may be submitted as one of exigency. He remarked that, if the motion 

is unlawful, it could be tested in Court. The point of order appears as 

follows in the following extract from the transcript: 
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“Ons werk hier met ‘n mosie van dringendheid wat in die Orde 
Reëls beskryf word en ek wil u verwys … u sien ons moet nie … 
moet rêrig ook nie aan geheueverlies lei nie. Wat bietjie meer is, 
is twee jaar gelede is hier mense op dieselfde wyse deur die 
ANC verwyder. My gevoel is, punt 3 sê ons moet die Raad moet 
ons toets, as dit onwettig is dan stel ek voor dat ons dit in die 
Hof gaan toets. Daar is prosedure, daar is howe, maar as dit 
wettig is … onwettig is, kom ons gaan toets dit in die hof. Want 
ek voel die Raad het die meerderheid besluit … moet besluit of 
dit gedien word aldan nie”. (At page 3).  

 

57. I pause to note that Fourth Respondent misstated the facts when he 

alleged that, on a previous occasion, the ANC removed office bearers 

without prior notice as required under Section 40 of the Structures Act. 

 

58. I turn again to the proceedings of the Council meeting. 

 

59. In the circumstances, I decided to allow Adv. Human an opportunity to 

address the meeting in order to clarify the legal position, before any 

further debate on whether or not to allow Fourth Respondent to submit 

his motion of exigency.  

  

60. Adv. Human proceeded to read section 40 of the Structures Act, 

including the proviso that prior notice of an intention to move a motion 

for the removal of the Speaker “must” be given. Mr Human concluded 

that section 40 of the Structures Act would prevail over the Rules of 

Order. 

 

61. I am advised and verily believe that this is correct as a matter of law, 

and that this application should be granted on that basis alone. 
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62. In light of Adv. Human’s advice, I indicated to Fourth Respondent that 

there could be no impediment to the removal of the Speaker, provided 

the statutory requirements are observed, specifically the required 

notice period mandated by the Structures Act.  I said: 

  

“…Ons wil net noem aan agbare Burgermeester van der 
Westhuizen dat die verwydering van die Speaker behoort geen 
probleem te wees as die wettige manier gevolg word nie. So, as 
daar ‘n mosie kom binne die beperkte tyd soos wat die Strukture 
Wet dan vir ons aandui, daar word geen problem te wees dan 
nie”. (At page 4)  

 

63. In response, Fourth Respondent queried whether I should have 

recused myself whilst my position was being “dealt with”, but stopped 

short of requesting my recusal or raising a point of order. He reiterated 

his motion of exigency, stating that in the event the majority of Council 

decides to allow submission of the motion of exigency, I had the right to 

test the motion in Court. He concluded:  

 
“So, dit is die pad wat ons wil loop. Ek wil graag die mosie 
indien”. (At page 4) 

 

 

64. I interpose three legal points, of which I am advised and verily believe: 

 

64.1. There was no formal or even informal motion calling for my 

recusal. 
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64.2. Even to the extent Fourth Respondent’s comments could be 

construed as a request for my recusal, it was clearly within my 

discretion to refuse to recuse myself where, first, no particular 

reasons, aside from my incumbency, were advanced therefor 

and, second, the determination to be made, as noted elsewhere 

in this affidavit, amounted to a straight-forward application of 

binding law. 

 

64.3. As to the merits of the claim of exigency, no basis for the 

asserted urgency of the motion was articulated by Fourth 

Respondent; to put it another way, the political crisis giving rise 

to the confrontation in the Council chamber is of long standing 

and there was no reason why, after many months of stand-off, at 

least 6-days’ notice could have been given as per the default 

rule regarding notice of motions under Rule 34 of the Rules of 

Order. 

 

65. I turn again to the proceedings of the Council meeting. 

 

66. The Executive Mayor expressed surprise at Fourth Respondent’s 

contention that I was unable to speak to the submission of the motion 

of exigency.   

 

67. In response to Fourth Respondent’s statement, I indicated that I was 

not seeking to defend my position as Speaker. Rather, I was 
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addressing the question as to whether, as a matter of law, section 40 of 

the Structures Act, unambiguously requiring prior notice for motions of 

no confidence, prevails over the provisions of Rule 40 of the Rules of 

Order. The answer, so I am advised and verily believe, can only be in 

the affirmative. 

 

68. At this juncture, cllr. Luiters (Thirteenth Respondent), accused me of 

“covering my own wickets”, reiterating the sentiment that it is for the 

Council to consider whether a motion should be submitted as one of 

exigency and that, if I considered this to be incorrect, I should test the 

decision in Court. In this regard, the relevant excerpt from the transcript 

records cllr. Luiters’ statement as follows: 

 
“Mnr die Speaker, Raadsheer Van Der Westhuizen is reg, jy is 
besig om jou eie wickets te cover.  Kom ons sê vir mekaar, wat 
bedoel … wat sê die Wet wanneer hy sê “by consideration”?  Dit 
wil sê dit moet getoets word. Dit moet getoets word.  
Consideration meen oorweging. Die Raad oorweeg dit as jy dit 
nie in Engels … Afrikaans verstaan nie.  So die Raad … jy moet 
die Raad toets in dit, en dis al. En wat Raadslid Van Der 
Westhuizen sê is reg, as jy dit as verkeerd beskou gaan toets dit 
dan in die hof ook”.  

 

69. The Executive Deputy Mayor, Cllr. Donson (Nineteenth Respondent) 

expressed concern that, notwithstanding the express provisions of the 

Structures Act, councillors were insisting on submitting the motion and 

proposing court action to “test” the proposed motion of exigency. He 

urged Council to avoid unnecessary litigation and rather to submit the 

motion with the necessary prior notice. He acknowledged that no 

appointment is permanent, and that any office bearer may be removed 
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from office - provided the relevant statutory requirements are observed. 

(At page 5.) 

 

70. I pause to note that I can think of no reason that the mandated notice 

could not have been given within the default 6-day period prescribed by 

Rule 34 of the Rules of Order. 

 

71. Cllr. MacPherson (Third Respondent), responded that the decision as 

to whether the motion of exigency may be submitted is that of Council. 

He contended that democracy mandated that the majority of councillors 

must decide whether or not to allow submission of the motion.  He said 

that I, in turn, had to decide whether or not I would challenge the 

decision in Court. (At page 6.) 

 

72. I rejected any suggestion that I was motivated by a desire to protect my 

appointment as Speaker. Rather, it was incumbent upon me in 

discharging my office as Speaker of the Council to rule authoritatively 

that any contravention of the Structures Act was invalid. I am advised 

and verily believe that the validity of any motion of exigency falls to be 

evaluated upon the basis as to whether the motion complied with the 

notice requirement mandated in terms of section 40 of the Structures 

Act. (At page 6.) This is an objective question of law, and not an issue 

subject to the political whim of members of Council.  
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73. I submit that I properly exercised my discretion not to recuse myself in 

the circumstances where I was called upon to make an objective ruling 

as to unambiguous binding law in the manner described above.  I 

would add that to the extent that a replacement Speaker was to 

assume that role for purposes of any purported continuation of the 

meeting, the procedures set forth section 41 of the Structures Act were 

imperative. Of course, no such protocols were observed. 

 

74. At this stage of the proceedings, a certain member of the public 

interjected (whom I had cautioned earlier in the meeting), threatening 

my person. (This threat is recorded in the minutes at page 3). In order 

to preserve order, I was compelled to direct law enforcement officers to 

remove this individual. (At page 6.) 

 

75. Thereafter, I formally ruled that the motion had been dealt with and that 

I would not allow submission of the motion of exigency. However, I 

reiterated that a motion of no confidence would be permitted, provided 

that the statutorily mandated requirement of prior notice was observed.  

 

76. Fourth Respondent now insisted that the Council should be allowed to 

decide whether or not to allow submission of his urgent motion of no 

confidence. Once again, Fourth Respondent expressed the view that, 

in the event Council erred, it would be open to me to “test” Council’s 

decision in Court. (At page 6.) 
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77. I reiterate that legal issues are not subject to the vote. The presiding 

officer is duty bound to rule on such matter, and such ruling is final. 

 

78. Cllr. Gunguluza (Twenty-Fourth Respondent), responded, pointing out 

that I had made a ruling on the submission of the motion and that 

Council should continue with the business of the meeting. She 

reiterated the view that nothing precluded the DA from bringing such a 

motion of no confidence, provided the requisite prior notice was given. 

(At page 7.) 

 

79. At this stage of the proceedings, I attempted to proceed with the 

business of the meeting. 

 

80. But cllr. MacPherson (Third Respondent) interjected without even 

seeking my permission as Speaker, stating that Council, as 

democratically elected body, had the right to make the decision. (At 

page 7.) This was, of course, in violation of Rules 27 and 28 of the 

Rules of Order. 

 

81. It is plainly absurd to suggest that a so-called “democratic” 

determination of the Council could negate the fundamental principle 

that statutes prevail over the Rules of Order. (I say that without 

conceding that the Rules, as properly interpreted, are inconsistent with 

the Structures Act.)  
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82. The wilful defiance of Respondents of the governing statute is 

exemplified by the repeated insistence that the actions be taken to 

court, if I so decide.  But I am advised and verily believe that flagrant 

defiance of the law in a manner that threatens to disrupt the 

government of a municipality is not the way to set up a so-called “test 

case”. It was incumbent upon Respondents at minimum to obtain 

Council’s opinion and/or to seek a declarator in advance of what all 

concerned would understand to be an unlawful and cynical political 

manoeuvre in defiance of the law on its face. It is hard to think of a 

circumstance in which punitive costs orders would be more fitting. 

 

83. The Executive Mayor now raised a point of order, urging Council to 

proceed with the business of the meeting, on the basis that I had made 

a ruling on the submission of the motion of exigency, and that it was 

not open to Council to insist on continuing the debate. (At page 7.) 

 

84. In response, cllr. Luiters (Thirteenth Respondent), accused me of 

undemocratic conduct, insisting that the motion could be “tested”. 

Whilst addressing me, Cllr Luiters turned to the Executive Mayor, Cllr. 

April (Eighteenth Respondent), repeatedly shouting at him to “bly stil 

[keep quiet]”. (At page 7.) I am unable to discern any utterances from 

the Executive Mayor at this juncture of the recording. But even to the 

extent the Executive Mayor attempted to interrupt Cllr. Luiters, the 

proper course would have been for Cllr. Luiters to request me to 

caution the Executive Mayor, as opposed to resorting to unbecoming 
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language and behaving in an unseemly manner as prohibited under 

Rule 25 of the Rules of Order. 

 

85. Immediately after Cllr. Luiters’ outburst, both councillor Gunguluza 

(Twenty-Fourth Respondent) and the Executive Mayor attempted to 

address me, but were interrupted by Cllr. Luiters, who insisted in a 

raised voice that they “bly total stil [keep totally silent]”. (At page 8.) 

 

86. I pause to note that, whilst not audible in the recording, cllr. Luiters 

(Thirteenth Respondent), directed insulting and demeaning 

“instructions” at myself and the Executive Mayor, viz. that we must 

keep our mouths shut (“jy hou jou bek”). Cllr. Luiters’ conduct in this 

regard is raised by the Executive Mayor, as recorded at page 9 of the 

transcript.  

 

87. Thereafter, the meeting descended into chaos, with councillors 

shouting over one another. When they failed to respond to my 

directions, I was compelled to adjourn the meeting at around 10h35 for 

15 minutes in an attempt to restore order. (At page 8 of the transcript). 

 

88. When I reconvened the meeting at around 10h43, the Executive Mayor 

objected to the conduct of cllr. Luiters (Thirteenth Respondent), among 

others, and requested that he withdraw the unbecoming and offensive 

statements referred to above. (At page 8.) 
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89. An exchange ensued between cllr. Luiters and myself, during which 

cllr. Luiters rather sarcastically offered to “withdraw his finger”, which 

he had pointed aggressively at the Executive Mayor and myself. (At 

page 9 of the transcript). This prompted the Executive Mayor to object, 

advising that he had objected to cllr. Luiters’ directing the Executive 

Mayor and myself to “hou jou bek”. (At page 9.) 

 

90. At this stage of the proceedings, councillors proceeded to shout over 

one another, making it impossible to conduct the business of the 

meeting. 

 

91. I expressed dismay at the manner in which the councillors were 

conducting an important council meeting, which had been convened for 

purposes of considering the IDP and 2013 Budget, indicating that I had 

given the councillors several opportunities in an attempt to restore 

order, I adjourned to be meeting until further notice. 

 

92. I pause to note that, during the course of the afternoon on 31 May, I 

duly notified councillors of my intention to reconvene the meeting at 

08h00 on Monday, 3 June. But given the plethora of press statements 

issued by the DA over the course of the weekend, insisting that Third 

Respondent is the duly elected Speaker and that I had no authority to 

convene such a meeting, I considered it wise to postpone the meeting 

until such time as urgent interdictory relief was obtained.  
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93. I turn again to events immediately following adjournment of the meeting 

on 31 May.  

 

94. As is apparent from the recording of the meeting, the Council Chamber 

erupted into chaos immediately following my adjournment, with 

councillors and members of the public shouting over one another.  

 

95. I proceeded to leave the Council Chamber. I was joined by seven of the 

ANC councillors, viz. Eighteenth to Twenty-Fourth Respondents.  

Given the chaotic circumstances, including abuse directed at us from 

members of the public gallery, we were escorted out of the chamber by 

law enforcement officials.  

 

96. I was not aware that the DA, COPE and then ANC councillors, Luiters, 

Botha, Ruiters, Harmse and Goliath (Thirteenth to Seventeenth 

Respondents), intended to remain behind in the Council Chambers. 

 

97. I returned to my office in the administrative building adjacent to the 

Council Chamber.  

 

98. Shortly thereafter, a member of the public, whose name I do not know, 

approached me in my office to inform me that certain councillors had 

elected “new structures”.  
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99. As I was not aware of any further meeting, I immediately went to the 

Council chamber to investigate, only to find it empty. 

 

100. Neither I, nor (as I understand), the current ANC councillors, viz. 

Eighteenth to Twenty-Fourth Respondents, were notified by the 

remaining councillors (viz. First to Seventeenth Respondents), that 

they intended to: 

 

100.1. Continue with the meeting in our absence. 

 

100.2. Consider the motion of no confidence put forward by Fourth 

Respondent and disallowed by me during the course of the 

Council meeting adjourned at around 10h45. 

 

100.3. Consider any other motion not on the agenda for the council 

meeting of 31 May, including inter alia:   

 

100.3.1. A motion of no confidence in the Executive Mayor. 

 

100.3.2. A motion of no confidence in the Deputy Executive 

Mayor. 

 

100.3.3. A motion recommending the appointment of Mr Greeff 

as acting municipal manager. 

 



 40 

100.3.4. A motion recommending that, as I understand, certain 

senior managers be placed on precautionary 

suspension. 

 

101. I have only been able to piece together the events from a press 

statement issued by Mr Theuns Botha (the Provincial leader of the DA 

in the Western Cape), entitled “DA takes over Oudtshoorn” dated 31 

May (attached hereto as Annexure “JS10”). According to Mr Botha, the 

following decisions were purportedly adopted at the impugned meeting: 

 

101.1. Motions of no confidence in the Speaker, Executive Mayor and 

Deputy Executive Mayor. 

 

101.2. Cllrs. MacPherson, van Wyk and Magxaka were elected as 

Speaker, Executive Mayor and Deputy Executive Mayor, 

respectively. 

 

101.3. “Several ANC municipal officials were … suspended pending 

disciplinary hearings”.  

 
102. Moreover, according to an account published on Oudtshoorn Online on 

31 May, one Corrie Greeff was purportedly appointed as municipal 

manager.  

 

103. I have been unable to obtain the minutes of the impugned meeting. In 

fact, it is not clear if minutes were even taken, given that the municipal 
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administrative staff normally tasked with keeping minutes left the 

Council Chamber when I adjourned the Council meeting.  

 

104. As noted elsewhere in this affidavit, my letter of demand of 1 June set 

out my understanding of the purported decisions taken at the impugned 

meeting, based upon Mr Botha’s press statement. Notably, when 

Fourth Respondent responded, qua chief whip of the DA/COPE 

caucus, he did not dispute the accuracy of Mr Botha’s press statement. 

I am advised and verily believe that Fourth Respondent’s 

correspondence can thus be taken as an implicit acknowledgement of 

the accuracy of Mr Botha’s account detailed above.  

 

 

105. It is my understanding that shortly after conclusion of the impugned 

meeting, Mr Botha convened a press conference together with 

Thirteenth to Seventeenth Respondents, announcing that these 

councillors were no longer members of the ANC and had joined the 

DA.  

 

106. The only reasonable inference is that this “defection” was planned long 

before the Council meeting was convened on 31 May, and that the 

DA/COPE coalition colluded with these former ANC councillors to 

submit the so-called motion of exigency for my removal as Speaker at 

the meeting. These cynical manoeuvrings puts paid to any suggestion 

that the Fourth Respondent, ultimately supported by First to 
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Seventeenth Respondents, sought to make bona fide use of the 

procedure provided for motions of exigency under Rule 40. 

 

107. I am advised and verily believe that Rule 40 cannot be interpreted so 

as to allow councillors to create a false urgency, by delaying notice of 

proposed motions in order to steal a march on their political opponents.   

 

GROUNDS FOR RELIEF 

 

108. I am informed and verily believe that the impugned council meeting 

was improperly convened, and that the proceedings of that meeting are 

accordingly invalid. The facts set out above show that: 

 

 

108.1. I adjourned the first council meeting at 10h45 on Friday, 31 

May, thereby effectively concluding the business of that 

meeting. 

 

108.2. No formal objection was raised by any councillor when I 

adjourned the meeting.  

 

108.3. No motion for the continuation of the meeting was submitted 

in my presence or that of Eighteenth to Twenty-Fourth 

Respondents.  
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108.4. The remaining councillors, viz. First to Seventeenth 

Respondents, made no attempt to inform either myself, or 

Eighteenth to Twenty-Fourth Respondents that they intended 

to continue the meeting in their absence. 

 

108.5. Following my departure and that Eighteenth to Twenty-

Fourth Respondents, it does not appear that the remaining 

councillors elected an acting speaker as contemplated in 

section 41 of the Structures Act.  

 

108.6. Given the absence of any minutes, it is unclear how – if at all 

– the remaining councillors purported to continue with the 

business of the meeting. 

 

108.7. The manner in which First to Seventeenth Respondents 

sought to convene a further meeting effectively precluded 

Eighteenth to Twenty-Fourth Respondents and myself from 

participating in the meeting. I am advised and verily believe 

that this is contrary to the provisions of section 160(8) of the 

Constitution, which provides that “members of a municipal 

council are entitled to participate in its proceedings… in a 

manner that…allows parties and interests reflected within the 

Council to be fairly represented [and] is consistent with 

democracy…” 
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108.8. I am further advised and verily believe that the impugned 

meeting did not constitute a continuation of the council 

meeting, but rather an attempt to restart that, which had 

already been concluded.       

 

108.9. Even assuming the impugned meeting was valid – which is 

denied: 

 

108.9.1. The motions of no confidence are unlawful and of 

no force and effect for failure to give prior notice 

as mandated in terms of section 40 of the 

Structures Act. 

 

108.9.2. The decisions to appoint an acting municipal 

manager and to place certain senior managers on 

precautionary suspension are unlawful and of no 

force and effect, inasmuch as the business of the 

meeting did not include any motions to this effect. 

(This much is apparent from the agenda attached 

above as Annexure “JS8”.) Moreover, in respect 

of the purported decision to place certain senior 

managers on precautionary suspension, I am not 

aware of any adequate motivation for such 

decision or notification to the managers as 

required under Regulation 6 of the Disciplinary 
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Regulations. 

 

109. With regard to the grounds for urgent interim relief:  

 

109.1. I submit that the aforementioned suffices to demonstrate that 

I have a prima facie right to the relief sought, that being the 

requirement for the grant of the temporary relief sought. 

 

109.2. I submit also, that I have a well-grounded apprehension of 

irreparable harm inasmuch as municipal officials will be 

hamstrung in their ability to perform their statutory functions 

until such time as a determination had been made as to the 

validity or otherwise of the impugned council meeting. 

Moreover, for as long as First to Seventeenth Respondents 

dispute the legitimacy of the incumbent office bearers, 

Executive Mayor (Eighteenth Respondent), Deputy 

Executive Mayor (Nineteenth Respondent) and myself will be 

unable effectively to perform our respective statutory duties 

and functions. Inevitably, this will impact upon service 

delivery to the prejudice of the community residing within the 

jurisdiction of the Oudtshoorn municipality.  

 

109.3. The balance of convenience also weighs in my favour, 

because it is in the interests of proper administration that 

clarity as to the identity of the duly elected office bearers of 
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the municipal council be obtained. These interests clearly 

outweigh any inconvenience that may be suffered by the 

“newly elected” office bearers in the short term.  

 

109.4. Absent interim interdictory relief, I will have no other 

satisfactory remedy. 

 
 

CONCLUSION 

 

110. In the premises, I pray that this Honourable Court grant the relief as 

sought in the Notice of Motion to which this affidavit is attached. 

 

 

______________________________________ 
 JOHANNES NICOLAAS HENDRIK STOFFELS 

 
 
I certify that: 
 
1. the deponent acknowledged to me that: 

 
1.1 he knows and understands the contents of this declaration; 
1.2 he has no objection to taking the prescribed oath; 
1.3 he considers the prescribed oath to be binding on his 

conscience; 
 

2. the deponent thereafter uttered the words, “I swear that the contents of 
this declaration are true, so help me God”; 

 
3. the deponent signed this declaration in my presence at the address set 

out hereunder on this __ th  day of JUNE 2013. 
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