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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE HIGH COURT, CAPE TOWN) 

Case No.:  13789/2013 

In the matter between: 

 

CHRISTIAAN MACPHERSON                                                      First Applicant 

FELICITY MAGXAKA                                                               Second Applicant 

BERNARDUS VAN WYK                                                              Third Applicant 

VERNATT IVAN VAN DER WESTHUIZEN                     Fourth Applicant 

DIANE DE JAGER                                                                          Fifth Applicant 

JULIA LE ROUX                                                                            Sixth Applicant 

PIERRE NEL                                                                             Seventh Applicant 

PETER LESLIE ROBERTS                                                         Eighth Applicant 

EWA FORTUIN                                                                              Ninth Applicant 

RYK RAYMOND WILDSCHUT                                                  Tenth Applicant 

DANIE JOHAN FOURIE                                                          Eleventh Applicant 

JURIE HARMSE                                                                         Twelfth Applicant 

JOHN MAXIM                                                                         Thirteenth Applicant 

DEMOCRATIC ALLIANCE                  Fourteenth Applicant 

 

and 

 

JOHANNES NICOLAAS HENDRICK STOFFELS           First Respondent 

THE SPEAKER, OUDTSHOORN MUNICIPAL 

COUNCIL              Second Respondent 

THE MUNICIPAL MANAGER OF THE OUDTSHOORN 

MUNICIPALITY               Third Respondent 

THE WESTERN CAPE MINISTER OF LOCAL 

GOVERNMENT, ENVIRONMENTAL AFFAIRS AND 

DEVELOPMENT PLANNING           Fourth Respondent 
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FIRST SECOND AND THIRD RESPONDENT’S ANSWERING 

AFFIDAVIT 

 

I, the undersigned, 

JOHANNES NICOLAAS HENDRIK STOFFELS 

do hereby make oath and state that:- 

1. I have been cited as the First Respondent herein; I depose to this affidavit 

in my capacity as the elected Speaker of the Oudtshoorn Municipal 

Council (“the Council”), having also been elected as a councillor under its 

auspices on behalf of the National People’s Party.  The National People’s 

Party has formed a coalition with the ANC in the Oudtshoorn Municipal 

Council. 

 

2. The facts set out in this affidavit are true and correct and fall within my 

personal knowledge and belief, unless the contrary is expressly stated or 

becomes apparent from the context. In cases where particular facts are not 

within my personal knowledge and belief, the sources thereof are 

disclosed. Where I make legal submissions, I do so on the advice of my 

legal representatives, which I verily believe to be true and correct. 
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Confirmatory affidavits not served or filed 

 

3. I have read the founding affidavit of Anton Wilhelm Bredell dated 30th of 

September 2013, and the confirmatory affidavit of Michiel Brewis filed in 

support of the relief sought in terms of the notice of motion herein. I point 

out that the supporting affidavits of Vernat van der Westhuizen and John 

Maxim, to which reference is made in the Founding Affidavit and which 

are alleged to have been annexed thereto, did not in fact form part of the 

documentation served on the First to Third Respondents and I accordingly 

regard the allegations attributed to these latter persons as inadmissible 

hearsay. 

Lack of urgency 

4. I further point out that this affidavit was prepared under very considerable 

pressure of time, brought about by what I respectfully contend are the 

unreasonable time limits imposed by the Fourth Respondent for the filing 

of the First to Third Respondents’ answering papers. I have been advised 

that no proper case has been made out for any degree of urgency as 

contended for by the Fourth Respondent and the First to Third Respondents 

have been prejudiced in the presentation of their respective cases as a result 

of the substantially abridged time limits imposed upon us. We have 

effectively been allowed but one clear day to prepare and file our 

answering papers, in that the final version of the notice of motion herein 
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was only served on us during the course of Tuesday, 1 October, whilst we 

were enjoined in terms of the self-same notice of motion to respond thereto 

by filing our answering papers on or before 10h00 on Thursday, 3 October 

2013. 

5. I have been advised further that it is incumbent upon an Applicant seeking 

to bring his case within the purview of Rule 6(12)(b) of the Uniform Rules 

of Court, to set forth explicitly the circumstances which allegedly rendered 

the matter urgent.  The Fourth Respondent has plainly not done this in any 

way at all.  There is not even a single paragraph devoted to the subject of 

urgency to be found in the founding affidavit.  Neither do any 

considerations of urgency arise by way of inference from the remainder of 

the allegations contained in the founding affidavit.  There is no attempt on 

the part of the Fourth Respondent to explain why he could not obtain 

redress in the ordinary course.  There are, on the other hand, strong 

indications that the matter has been brought by way of urgency for an 

ulterior purpose.  As will be demonstrated hereunder, at least 2 of the DA 

Councillors who are so anxious to seize power in the Oudtshoorn 

Municipal Council, have been implicated in a fraudulent transaction in 

terms of which a settlement was purportedly entered into by the Seventh 

and the Third Applicant.  The latter represented at the time that he was 

authorised by a resolution of the Oudtshoorn Municipal Council to enter 

into the aforesaid settlement pursuant whereto the Third and Seventh 
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Applicants purported to compromise an outstanding costs order in favour 

of the Oudtshoorn Municipal Council worth some R4.5 million.  In terms 

of this purported settlement, the Third Applicant purported to abandon the 

costs order in favour of the Council by agreeing that the Third Applicant 

and the Council would each pay their own costs.  It turned out that the 

Council resolution in terms of which the Third Applicant alleged he was 

authorised to bind the Council to the settlement agreement, did not exist.  

This aspect will be dealt with in more detail hereunder.  For present 

purposes, it suffices to point out that both the Third and the Seventh 

Applicants are directly implicated in this fraud and the writing for them is 

on the wall as far as their continued tenure as Councillors of the 

Oudtshoorn Municipal Council is concerned.  When this happens, the 

Fourth Respondent’s attempts to procure a change of the guard, so to 

speak, at the Oudtshoorn Municipal Council, will have been thwarted.  The 

Fourth Respondent plainly wants to convene a Council meeting as a matter 

of urgency so that the incumbents could unseat the present Speaker and 

Mayor, notwithstanding the fact that two of those incumbents are living on 

borrowed time, so to speak, because of the allegations of fraud against 

them.  It will accordingly be argued in limine that the matter falls to be 

dismissed or struck on that basis alone, for want of urgency. 

6. It is further pointed out, as needs must, that the First to Third Respondents 

already limited ability to deal succinctly and timeously with the Fourth 
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Respondent’s allegations and contentions was further detracted from by the 

parochial and argumentative tone adopted by the deponent to the Founding 

Affidavit, which is the more inappropriate, so I am advised, when regard is 

had to his lofty public office.  I am advised that, as the Minister of Local 

Government, the Fourth Respondent may legitimately be expected to 

display a dispassionate and objective approach to matters such as the 

present one, where the tensions occasioned by party-political conflict in the 

Council tend to bring a strong influence to bear upon the perceptions of the 

participants.  Judging by the tone and the rhetoric adopted by the Fourth 

Respondent in his founding affidavit, it is evident, however, that he is fully 

immersed in the politics of the present matter.  More will be said about this 

aspect when the question of costs arises for debate. 

There is no legal or factual basis disclosed for the relief sought 

7. I am advised that, in addition to the points adverted to in paragraphs 4 – 6 

above, there are a number of further grounds which, singly or jointly, are 

dispositive of the relief sought. I am further advised that it may be of 

assistance to the Court if I were to provide a brief overview of the stance 

adopted on behalf of the First to the Third Respondents in this regard: 

7.1. The relief sought in terms of paragraphs 2 - 4 of the notice of 

motion constitute final relief to which the Fourth Respondent will 

only be entitled if there are no factual disputes on the papers, or in 

the event that there are, that such relief is justifiable on the 
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averments of the First to Third Respondents, together with such of 

the Fourth Respondent’s averments as the First to Third 

Respondents cannot reasonably dispute. As will become evident 

when the events at the meeting of 20 September are traversed 

herein, these events are submerged in a veritable quagmire of 

dispute and the version deposed to on behalf of the First to Third 

Respondents is dispositive of the relief sought by the Fourth 

Respondent. 

7.2. No basis is disclosed for the summary displacement of the First 

Respondent by a non-elected outsider, appointed by the Bar 

Council, who would not be clothed with any of the powers and 

competencies attaching to the office of the Speaker and without 

which such outsider would be unable to regulate the meeting. 

7.3. There are, in any event, weighty considerations of legal policy why 

this Court will not grant the order sought, because it would amount 

to an unwarranted intrusion by the Court onto the legislative and/or 

executive domain. 

8. For reasons which will presently become apparent, I deny that the 

allegations made by the Fourth Respondent in support of the relief sought 

by him are true and correct. The fact that the picture presented by the 

Fourth Respondent is materially distorted is best demonstrated when the 
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disputed allegations are considered against the backdrop of the events 

which led up to the fateful meeting of the Council on 20 September this 

year. I accordingly deal with these events before I proceed to deal ad 

seriatim with the specific allegations in the founding affidavit. 

The events at the meeting of 31 May 2013 

9. It is plain that the plan to unseat me as the Speaker, the Mayor and the 

Deputy Mayor of the Oudtshoorn Municipal Council by way of a surprise 

motion of no confidence was conceived in the office of the Fourth 

Respondent as long ago as May 2013. 

10. I invite attention to an e-mail dated 30 May 2013 addressed by Koos 

Cilliers, the legal advisor of the Premier of the Western Cape, Helen Zille, 

to the Fourth Respondent, Cilliers explained to the Fourth Respondent that 

he knows of case law regarding a Speaker who refused to accept a motion 

of no confidence, when the motion of no confidence was tabled the 

Speaker terminated the Council meeting and left without the matter being 

decided.  The aforesaid e-mail was sent also to one Theuns Botha, the 

Minister of Health of the Western Cape Province and also the Deputy 

Provincial Leader of the Democratic Alliance who, in turn, sent the e-mail 

on to Vernatt Van der Westhuizen, the Fourth Applicant herein.  The latter 

communication occurred on 31 May 2013 at 00h33.  A true copy of the 

aforesaid e-mail is hereunto annexed marked annexure “JS1”. 
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11. On 31 May 2013, an important meeting of the Oudtshoorn Municipal 

Council was due to take place, in that the meeting was convened 

specifically to adopt the revised annual budget and the integrated 

development plan of the Council. 

12. Section 24 of the Municipal Finance Management Act, No. 56 of 2003 

provides that a Municipal Council at least 30 days before the start of the 

budget year consider approval of the annual budget.  The start of the 

budget year is 1 July.  In these circumstances, all Councillors as well as the 

Provincial Government officials were aware of the importance of the 

meeting convened on 31 May 2013. 

13. When I opened the meeting, in my capacity as Speaker of the Council, and 

before the on the agenda could be raised, Van der Westhuizen, the Fourth 

Applicant, raised a so-called “motion of exigency” in terms of which he 

sought to introduce a motion of no confidence in the Speaker. 

14. I pause to point out that a motion of exigency is provided for in Rule 40 of 

the Municipal Councils Rules of Order, which in essence provides for the 

unannounced introduction of motions dealing with matters of urgency. 

15. I declined, as Speaker, to entertain the motion, since it did not deal with a 

matter of urgency and because the Fourth Applicant, in seeking to 

introduce the aforesaid motion, failed to comply with Rule 34 of the Rules 

of Order, which requires that the Speaker may not accept any motion 
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except a motion of exigency or a motion of course, unless notice thereof 

has been given in terms of sub-rule 34(2).  The latter Rule provides that 

every notice of intention by a member to introduce a motion shall be 

inviting, motivated, signed and dated and delivered to the Municipal 

Manager at least 6 working days before the date of the meeting on which it 

is intended to be introduced. 

16. I state that, in my experience as Speaker, a motion of no confidence in the 

Speaker or the Mayor is quintessentially the type of motion that requires 

due notice and motivation.  It is in any event provided for in Sections 40 

and 58 of the Municipal Structures Act, 117 of 1998, that the removal from 

office of a Speaker, Mayor or Deputy Mayor must be preceded by prior 

notice of an intention to move a motion in this regard.  The Fourth 

Applicant’s attempt to introduce a motion of no confidence under the guise 

of a motion of exigency was accordingly a transparent attempt to steal a 

march on the incumbent Speaker which was in clear breach of the 

applicable legislation.  That which is particularly disturbing, in the present 

context, is that the plan to do so was plainly hatched in the office of the 

Fourth Respondent himself and it evidently enjoyed support in the highest 

echelons of power in the Provincial Government.  As such, it constitutes a 

blatant and improper attempt to interfere in the affairs of a Local 

Government Institution by Provincial Government. 
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17. That the motion of no confidence in the Speaker could not possibly have 

been regarded as urgent is further underscored by the fact that a similar 

motion was sought to be introduced by the DA as long ago as August 2012 

on their own version as set forth in paragraph 14.8 of the founding affidavit 

in the main application (p. 11 of the papers). 

18. Be that as it may, my response to the attempted introduction of the motion 

of no confidence precipitated pandemonium, in that DA Councillors started 

jeering, members of the public present in the public gallery shouted threats 

at me as the Speaker and at the Municipal Manager, all of which was 

televised by the SABC who happened to be present in force at the meeting.  

The presence of the SABC was, of course, yet another indication of how 

cleverly the whole scheme was engineered by the DA.  It was the first time 

in history that the SABC attended a meeting of the Oudtshoorn Town 

Council. 

19. I was unable, despite my best efforts, to restore order in the meeting and I 

therefore adjourned the proceedings so as to protect the integrity and 

credibility of the Council, as I am enjoined to do in terms of the Rules of 

Order and Section 37 of the Structures Act. 

20. After the adjournment of the meeting, I left, together with a number of 

Councillors belonging to the ANC coalition.  Five ANC Councillors 

however remained behind; it subsequently appeared that these members 
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had crossed the floor, since they proceeded to change their ANC t-shirts for 

DA apparel in full view of the TV cameras. 

21. The DA Councillors, however, despite my having adjourned the meeting, 

purported to continue with the business of the meeting in the absence of the 

Speaker, the Mayor, the Deputy Mayor and the ANC Council members.   

They continued to purportedly adopt motions of no confidence in the 

aforesaid office bearers of the Council and proceeded to appoint a new 

Speaker, Mayor and Deputy Mayor (or so they thought). 

22. The substantive items on the agenda, such as the consideration of the 

budget were swept aside without consideration. 

23. The DA’s carefully planned palace revolution on 31 May 2013 was 

triumphantly reported to the world at large by Theuns Botha, the Provincial 

Minister of Health and Deputy Provincial Leader of the DA in the Western 

Cape, by way of a press release, a true copy whereof is hereunto annexed 

marked annexure “JS2“. 

24. The importance of the meeting on 31 May 2013 and the consequences of 

the DA’s disruption thereof appear from the provisions of Sections 25 and 

55 of the Municipal Finance Management Act, No. 56 of 2003 as well as 

Section 139 of the Constitution of the Republic of South Africa, 1996. 

24.1. In terms of the provisions of Section 25(3), if a Municipal Council 

fails to approve an annual budget by the first day of the budget 
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year, the Mayor must immediately comply with Section 55 of the 

same Act. 

24.2. In terms of Section 55 of the Management Act, if a Municipality 

has not approved an annual budget by the first day of the budget 

year, the Mayor of the Municipality must immediately report the 

matter to the MEC for Local Government in the Province and may 

recommend to the MEC an appropriate Provincial intervention in 

terms of Section 139 of the Constitution. 

24.3. One of the scenarios provided for by Section 139 of the 

Constitution is to provide for the dissolution of the Council and the 

appointment of an administrator.  See Section 139(1)(c). 

24.4. I verily believe that, unless the Fourth Respondent succeeds in its 

quest to install the DA Councillors in power in the Oudtshoorn 

Municipal Council, the Fourth Respondent’s secondary objective is 

to dissolve the Oudtshoorn Municipal Council in terms of the 

provisions referred to in the paragraphs above.  I refer in this regard 

to a letter addressed to the Mayor of the Oudtshoorn Municipal 

Council by the Fourth Respondent, dated 18 July 2013, a true copy 

whereof is hereunto annexed marked annexure “JS2“.  In terms of 

this letter, the Fourth Respondent stated that, because the 

Oudtshoorn Municipal Council has been unable to consider its 
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2013/2014 annual budget, the Provincial Executive has resolved 

that an intervention in terms of Section 139(4) of the Constitution 

be invoked. 

24.5. The cynical nature of the aforesaid decision comes strongly to the 

fore when regard is had to the Fourth Respondent’s involvement in 

the events of 31 May 2013, as tabulated in paragraphs 10 to 20 

above.  The Council’s inability to consider the 2013/2014 budget 

was brought about precisely because of the conduct of the DA led 

coalition in the Council, who plainly acted in concert with the 

Fourth Respondent.  This conduct has now been declared unlawful 

by this Court in the form of the order of his Lordship Mr Justice Le 

Grange and its results set aside. 

24.6. The relief sought in terms of prayers 2.1 to 2.4 of the notice of 

motion, closely approximates the position that would obtain in 

terms of a Council that has been placed under administration in 

terms of Section 139(1)(c) of the Constitution.  Such a Council 

would be administered by an administrator as provided for in terms 

of the provisions of Section 139 of the Constitution, but that 

situation only arises under circumstances where the Council 

concerned is unable to govern itself. 
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24.7. In submission, that cannot be said to be the case with regard to the 

Oudtshoorn Municipal Council which, in terms of the provisions of 

Section 151(3) of the Constitution, has the right to govern, on its 

own initiative, the local government affairs of its community, 

subject to National and Provincial Legislation, as provided for in 

the Constitution. 

24.8. What is more, in terms of the provisions of Section 151(4) of the 

Constitution, the National or a Provincial Government may not 

compromise or impede a Municipality’s ability or right to exercise 

its powers or perform its functions.  The provisions of Section 4 of 

the Municipal Systems Act, No. 32 of 2000 are broadly consonant 

with the aforesaid provisions of the Constitution. 

24.9. I am advised that the provisions of paragraphs 2.1 to 2.4 of the 

notice of motion would, if granted, constitute a clear breach of the 

rights enshrined in Section 151 of the Constitution and Section 4 of 

the Systems Act and are, for that reason, fundamentally 

misconceived. 

24.10. The effect of paragraphs 2.1 to 2.4 further, is to replace me, as 

Speaker, with a chairman as defined in the prayers as aforesaid, 

without compliance with any of the provisions of the Municipal 
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Systems Act, No. 32 of 2000 and the provisions of Schedule I to 

the Act which constitutes a Code of Conduct for Councillors. 

24.10.1. Item 13 of Schedule I to the Systems Act provides for 

the process to be followed in the event of the existence 

of a reasonable suspicion that a provision of the Code 

has been breached by a Councillor. 

24.10.2. There is some irony inherent in the fact that the Fourth 

Respondent is accusing me of non-compliance with the 

provisions of item 13 of Schedule 1 to the Act when the 

relief he proposes in the form of paragraphs 2.1 to 2.4 of 

the notice of motion would itself constitute a plain 

breach of the very same provisions. 

24.11. The unlawful usurping of power by the DA at the meeting of 31 

May 2013 proved to be a pyrrhic victory, in that it was recently set 

aside in this Court by his Lordship Mr Justice Le Grange, in terms 

of an order, a true copy whereof is hereunto annexed marked 

annexure “JS3”.  Attention is respectfully invited to the costs 

order, in terms of which the DA was ordered to pay the costs of the 

application jointly and severally with the other DA Councillors 

concerned. 
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24.12. The Applicant’s version of the events of 31 May 2013, as set forth 

in paragraphs 12 to 17 of the founding affidavit in the main 

application (pp. 8 – 12 of the papers), now stands revealed as the 

empty rhetoric that it is in the light of the aforesaid order of his 

Lordship Mr Justice Le Grange.  The attempt, in paragraph 14.4 of 

the founding affidavit (p. 9 of the papers) to justify the unjustifiable 

is simply an example of the political rhetoric with which both 

founding affidavits are replete. 

24.13. The events at the meeting of 31 May 2013 precipitated a prolonged 

bout of hostilities between the DA and the ANC in the affairs of 

the Oudtshoorn Municipal Council, interspersed with a number of 

Court applications of which the present is but one example and 

which are all closely interrelated. 

The abandoned meetings of 11 June, 14 June and 10 July 2013 

25. Despite the attempted usurpation of power by the DA at the meeting of 31 

May 2013, I resolved to continue with my duties as Speaker, in the 

execution of which by convening a further meeting of the Council on 11 

June 2013.  The agenda was once again the consideration of the annual 

budget of the Council.  True copies of the notice convening the aforesaid 

meeting as well as the agenda are hereunto annexed marked annexures 

“JS4” and “JS5” respectively. 
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26. After the meeting was opened by me, the DA coalition Councillors left the 

meeting without the leave of the Council and the meeting accordingly had 

to be abandoned. 

27. I, thereupon, attempted to convene a special meeting for 14 June 2013 and, 

when that was abandoned, for 10 July 2013.  Both these meetings came to 

naught by reason of the DA coalition Councillors abandoning the meetings 

without the leave of the Council.  I annex hereto true copies of the agendas 

and attendance registers in regard to the meetings aforesaid as annexures 

“JS6” and “JS7”. 

The by-election on 7 August 2013 

28. I agree with the content of paragraph 15 of the founding affidavit in the 

main application (p. 11 of the papers).  The urgent application referred to 

in paragraph 16 of the main application (pp. 11 – 12 of the papers) is the 

application which culminated in the order by his Lordship Mr Justice Le 

Grange referred to above.  I have already adverted to the fact that this order 

vindicated the position of the ANC led coalition in the Oudtshoorn 

Municipal Council and that, at the same time, it refutes the contention 

common to the Applicants in the main application as well as the Fourth 

Respondent’s present application to the effect that I was actuated by a 

desire to cling to power unlawfully in my attempts to resist the DA 

Councillors’ manoeuvres in the Council. 
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29. On 13 August 2013, the Councillors belonging to the DA coalition 

addressed a letter to me in my capacity as Speaker, calling upon me to 

convene a meeting for the purpose of considering a motion of no 

confidence in the Speaker, the Mayor and the Deputy Mayor.  The letter 

was accompanied by a list of the signatures of the 13 DA coalition 

Councillors, being the First to the Thirteenth Applicants herein.  Attached 

to the aforesaid letter were, furthermore, the notices of the motions of no 

confidence as aforesaid.  This letter is annexed as annexure “MAC2” to the 

founding affidavit in the main application (pp. 29 – 32). 

30. Having considered the request to convene a Council meeting for the 

purposes of the introduction of motions of no confidence as foreshadowed 

in the letter, (annexure “MAC2” to the founding affidavit), and in the light 

of the fact that, at that stage the application to set aside the appointments 

purportedly made at the meeting on 31 May 2013, I formed the view that 

the introduction of the motions of no confidence was precluded by the 

provisions of Rule 30(2)(b) of the Rules of Order, which provides that no 

discussion of a motion shall be permitted of any matter in respect of which 

a decision by a judicial body is pending and I informed the First to 

Thirteenth Applicants accordingly by way of a letter to this effect. 

31. The First to Thirteenth Applicants responded by launching the main 

application in terms of which I was enjoined to convene the meeting 

referred to in annexure “MAC2” to the founding affidavit. 
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The settlement agreement entered into between the Third and the Seventh 

Applicants 

32. It is necessary, at this juncture, to introduce the matter of the settlement 

agreement which was purportedly entered into between the Third and the 

Seventh Applicants, which played a prominent role in the subsequent 

events at the meeting on 20 September 2013. 

32.1. During 2010, the Seventh Applicant, Nel, took it upon himself to 

launch an application against the Oudtshoorn Municipal Council, 

in which he sought to challenge the reappointment by the Council 

of a certain Pieterse as Municipal Manager.  Pieterse had 

previously been suspended on suspicion of having received an 

inappropriate payment in the course of his employment with the 

Council. 

32.2. The application was heard in this Court and was dismissed with 

costs on the attorney- and client scale, including the costs 

occasioned by the employment of two counsel and including the 

costs of certain previous appearances in the matter, by his Lordship 

Mr Justice Erasmus. 

32.3. Nel then brought an application for leave to appeal against this 

judgment which the Court also dismissed with costs on the 

attorney- and client scale. 
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32.4. Nel proceeded to apply for special leave to appeal to the SCA, 

which was granted.  However, on 28 March 2013, the SCA 

dismissed Nel’s appeal with costs. 

32.5. The various costs orders against Nel were eventually taxed in an 

amount exceeding R4 million. 

32.6. One of the beneficiaries of the events at the meeting of 31 May 

2013, was the Third Applicant, Van Wyk, who was purportedly 

appointed as the Mayor of Oudtshoorn on the same day. 

32.7. Some 25 days later, Van Wyk purportedly entered into a settlement 

agreement with Nel in terms of which Van Wyk purported to have 

been authorised to represent the Municipality in terms of a 

resolution referred to in the settlement agreement as “resolution 

24/6/13”.  A copy of the aforesaid “settlement agreement” is 

hereunto annexed marked annexure “JS8“. 

32.8. In terms of the “settlement agreement” the Municipality was 

moved by a “spirit of reconciliation and cooperation” to settle the 

matter amicably “… and in the best interests of the residents of 

Oudtshoorn”. 

32.9. That which the Third Applicant considered to be in the best 

interests of the residents of Oudtshoorn, was to abandon the costs 
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order in favour of the Municipality, leaving the residents to foot the 

Council’s attorney- and client bill. 

32.10. The matter which was settled, was allegedly an application for 

leave to appeal to the Constitutional Court. 

32.11. When I got wind of this alleged settlement agreement, I had the 

matter investigated, because it seemed most curious to me.  There 

was no record of a Council’s resolution having been adopted on 24 

June 2013; indeed, the Council did not even sit on this date.  In 

short, there is no record in the Council’s documentation of such a 

resolution.  What is more, I established that no such application for 

leave to appeal had in fact been lodged in the Constitutional Court. 

32.12. My attempts to obtain an explanation from Van Wyk and Nel came 

to naught, as did my attempts to obtain an explanation from Mr 

Barrow, Nel’s attorney. 

32.13. The Council’s attorney, Mr Hardy Mills, enquired from Ms Helen 

Zille, the Premier of the Provincial Government of the Western 

Cape and leader of the DA, what her views were about the matter. 

A copy of the relevant e-mail is hereunto annexed, marked 

Annexure “JS9”. 

32.14. The Premier, Ms Zille responded by way of an e-mail dated 2 July 

2013, in terms of which she recorded that she regards the matter in 
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a very serious light and undertook to investigate the matter.  A true 

copy of the aforesaid e-mail is hereunto annexed marked annexure 

“JS10”. 

32.15. On 2 July 2013, Mr Mills addressed another letter to the 

Democratic Alliance in which he made a further enquiry about the 

matter and requested an explanation in regard to the provenance of 

the alleged settlement agreement.  A true copy of the aforesaid 

letter is hereunto annexed marked annexure “JS11”. 

32.16. The Premier subsequently responded to the aforesaid letter of Mr 

Mills in terms of a letter dated ______________ 2013, in which 

she stated that:- 

“There was no resolution by any competent authority 
either in the Oudtshoorn municipality or in the 
Democratic Alliance, for anyone representing either 
party to conclude a “Deed of Settlement‟ in respect of 
the matter P A Nel vs Oudtshoorn Municipality… the so-
called „Deed of Settlement is of no force and effect.  It is 
not justified or condoned in any way by the Democratic 
Alliance.  The DA would NOT allow a private legal Bill to 
be passed on to ratepayers”. 

 

32.17. The aforementioned explanation is most significant in a number of 

ways.  First, it establishes beyond doubt that, according to the DA’s 

own investigations, the deed of settlement is a false document.  

Second, the inference that the parties to the alleged settlement 

agreement had committed a fraud in the execution of the document, 

is difficult to resist.  Yet, the DA took no steps against the 
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participants and, in fact, it is content to rely upon the votes of the 

Third and Seventh Applicants to secure control of the Oudtshoorn 

Municipal Council, despite their knowledge of all the material facts 

in relation to the execution of the false deed of settlement. 

32.18. The Fourth Respondent must necessarily be aware of these facts as 

well.  In the light of the Fourth Respondent’s knowledge in this 

regard, it is difficult to make sense of the attitude adopted by him 

in his official response to my decision to recommend the 

suspension of the voting rights of the Third and Seventh 

Applicants, or the attitude adopted by him in this regard in the 

founding affidavit at paragraphs 45 to 57 (pp. 214 – 218 of the 

papers). 

32.19. Yet again, the attitude adopted by the Fourth Respondent is a 

cynical one.  The leader of the DA has herself gone on record to 

state that the document produced by the Councillors is a fraud.  

The Fourth Respondent knows that the Council’s attempts to obtain 

an explanation from the Councillors in regard to the fraudulent 

document came to naught.  The DA, so the Fourth Respondent 

alleges, is still busy with an investigation in connection with these 

simple facts, but no finding has, as yet, been made, some 3 months 

after they were apprised of all the salient facts.  The question which 

inevitably springs to mind is what more the DA could possibly 
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need in order to arrive at the obvious conclusion which the 

objective facts compel in this matter.  In submission, the answer is 

a simple one.  The DA wants the benefit of the Third and Seventh 

Applicants’ votes in the Council so as to secure control thereof 

before doing anything about the fraud. 

The meeting of 20 September 2013 

33. A recording was made by the Committee Clerk, Earl Jantjies of the 

meeting held in the Council Chambers on 20 September 2013 (“the 

meeting”).  A transcript of the Minutes of the Special Council Meeting 

held on Friday, 20 September 2013 is hereunto annexed marked annexure 

“JS11”.  The transcript was prepared by a Council employee, Janine 

Giewelaar whose confirmatory affidavit, by means of which she certifies 

the correctness of the aforesaid transcript, is hereunto annexed marked 

annexure “JS12”. 

34. An attendance register was submitted to Council members for signature. A 

copy of the attendance register is annexed hereto marked “JS13” (“the 

register”). All 25 Council members signed the register, and the Council 

was therefore duly constituted and quorate, as appears from paragraph 2 of 

the transcript. 

35. The meeting was declared open, and items A1 to A3 on the agenda were 

discussed. 
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36. Before we deliberated on agenda item A4, I placed on record that an e-mail 

had been received from the Western Cape Government with reference to 

the reasons why the meeting was not open to the public. This e-mail was 

issued by the Fourth Respondent on 19 September 2013. This e-mail is 

annexed to the Fourth Respondent’s Affidavit and marked annexure 

“AB5”. 

37. As is evident from the Fourth Respondent’s e-mail, he warned of possible 

disruption of the meeting, and that the Council should do everything in its 

power to ensure that order is maintained in the meeting. 

38. Acting Municipal Manager, Ronnie Lottering responded to the Minister’s 

e-mail, in a letter annexed to the Fourth Respondent’s Affidavit (marked 

annexure “AB6”), communicating to the Honourable Minister my ruling 

that the Council meeting will be closed to the public, and that order will be 

maintained in Council Chambers and outside the building and environs, 

including a notice of the Minister’s e-mail, to Provincial Commissioner of 

Police, General Lamour. 

39. The Minister’s e-mail was discussed with the party whips on 19 

September, prior to the meeting. The party whips, Vernatt van der 

Westhuizen, Ben van Wyk, Charlie Wagenaar and I, agreed that the 

meeting to be held the next day would be closed to the public. 
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40. The ministry of local government, presumably acting on behalf of the 

Fourth Respondent, responded to Ronnie Lottering’s e-mail and referred 

Council to Section 160(7) of the Constitution.  On my understanding of 

Section 160(7), a Municipal Council is obliged to conduct its business in 

an open manner; however, a Municipal Council “may close its sittings only 

when it is reasonable to do so having regard to the nature of the business 

being transacted”. In the light, accordingly, the meeting communicated to 

me and Council by the Fourth Respondent and after discussion with the 

Chief Whips, I submit that it was reasonable to close the meeting to the 

public. 

41. Section 160(6) of the Constitution empowers Municipal Council to make 

by-laws which prescribes rules and orders for (a) internal arrangements. 

Such rules were established in this Council, including Rules of Order 

dealing with exclusion of the public from Council meetings, specifically 

Rule 20. 

42. At the meeting, no Council Members raised any concerns about the 

exclusion of the public.  I invite attention to the fact that, in terms of Rule 

42, members may raise points of order to call attention to a departure from 

the Rules with regard to the closing of the meeting. This issue was not 

raised, I believe, because there was no departure from the Rules.  All whips 

having been present and in agreement that the meeting would be closed to 

the public. 
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43. The point about the suspension of the voting rights of the Third and 

Seventh Applicants was then debated and voted on whereupon the motion 

was carried.  It is of the utmost importance to note that the DA coalition 

Councillors, with the exception of the Second and Seventh Applicants 

participated in the debate as well as the voting.  Indeed, the DA 

Councillors introduced a counter-motion in regard to the issue concerning 

the suspension of the Third and Seventh Applicants voting rights, which 

was not carried. 

44. Thereafter, after the introduction of the no confidence motions, the 

Applicants left the meeting, in so doing rendering the meeting in quorate.  

The result of the aforegoing state of affairs, is that the provisions of Rule 

36 of the Rules of Order come into play.  Rule 36 provides as follows:- 

“In the event of the mover or questioner not being present in his 
place at the meeting of the council when called upon by the 
speaker to move a motion or ask a question standing in his 
name on the agenda, such motion or question shall lapse 
unless the original mover or questioner has notified the speaker 
in writing of a substitute to move the motion or ask the 
question.” 

 

45. I accordingly submit that the order as varied from time to time has been 

discharged and the motions of no confidence have lapsed. 

46. Against the aforegoing background, I now proceed to deal ad seriatim with 

the content of the Fourth Respondent’s founding affidavit. 

47. Ad paragraph 1 
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The content hereof is admitted. 

48. Ad paragraph 2 

For the reasons already stated, I deny that the content of the founding 

affidavit is true and correct.  The remainder of paragraph 2 is noted. 

49. Ad paragraphs 3, 4, 5 and 6 

The content hereof is admitted. 

50. Ad paragraph 7 

I deny that any question as to my entitlement to place additional matters on 

the agenda of the meeting concerned can legitimately arise in the light of 

Rule 40 of the Rules of Order which in express terms provide for the 

introduction of motions of exigency.  Indeed, as pointed out previously, it 

is precisely this order which the Applicants themselves utilised in their 

attempt to seize power on 31 May 2013.  No voting has occurred because 

of the simple fact that the Applicants walked out of the meeting; this does 

not mean that any basis exists for the relief sought in terms of the notice of 

motion. 

51. Ad paragraph 8 

I take it that the Fourth Respondent’s reference to the Fourth and 

Thirteenth Applicants in the paragraph under reply was made in error and 



30 
 

30 
 

that reference was in fact intended to the Third and Seventh Applicants.  I 

humbly submit that my decision to suspend the voting rights of the Third 

and the Seventh Applicants was lawful; but even if it was not, the 

Applicants having participated in the voting cannot now be heard to 

complain about the lawfulness of the procedure. 

52. Ad paragraph 9 

I humbly submit that the so-called factual background described in the 

main application is manifestly distorted, for the reasons already stated. 

53. Ad paragraph 10 

Save to point out that two of the DA Councillors being the Third and the 

Seventh Applicants ought by now to have been suspended by the Fourth 

Respondent.  The only reason why this has not been done, is because the 

DA is manipulating the events with the view to secure control of the 

Oudtshoorn Municipal Council at all costs.  I humbly submit that the Court 

ought not to countenance such conduct, which I submit is unconscionable. 

54. Ad paragraph 11 

I deny that any stratagems have been employed by me.  I submit that the 

Fourth Respondent himself has a lot to answer for in the present context in 

the light of the facts I have disclosed above. 

55. Ad paragraph 12 
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The content hereof is admitted. 

56. Ad paragraph 13 

56.1. I deny that I unilaterally resurrected the issue of the suspensions of 

the Third and Seventh Applicants. 

56.2. The Fourth Respondent’s choice of expression in denoting my 

motion in respect of the suspension for voting rights of the Third 

and Seventh Applicants as “a resurrection” is curious.  The matter, 

perhaps unfortunately for the Fourth Respondent, has never been 

buried. 

56.3. I deny that there is anything astonishing about the conduct of a 

Speaker of a Municipal Council in taking action against 

Councillors who are guilty, at least on a prima facie basis in terms 

of the observations of none other than the leader of their own party, 

of fraud.  As I have already pointed out, the presupposition upon 

which the Fourth Respondent’s complaint is founded, that I 

improperly added to a Court order agenda, is false.  The Court 

order does not state that the agenda to which it refers is immutable 

and the Rules of Order, as I have already pointed out, permit the 

introduction of points not contained in the said agenda.  The Fourth 

Respondent’s allegations in this regard is accordingly devoid of 

substance. 
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57. Ad paragraph 14 

57.1. There is no basis for the Fourth Respondent’s conclusion that I 

conceded that my suspension of the DA Councillors concerned was 

without a basis in law, neither does the e-mail, annexure “AB1” to 

the founding affidavit to which reference is made in the paragraph 

under reply, sustain such a conclusion. 

57.2. Save as is consistent with the aforegoing, the content of the 

paragraph under reply is denied. 

58. Ad paragraph 15 

The content hereof is admitted. 

59. Ad paragraph 16 

59.1. I deny that any DA Councillors were expelled. 

59.2. The order by Mr Justice Rogers is in any event of no relevance any 

longer, in the light of the events which transpired subsequent to its 

issue. 

60. Ad paragraph 17 

I have no comment to the content hereof. 

61. Ad paragraph 18 
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61.1. I cannot comment on the reasons for the Fourth Applicant’s 

mention of the urgent application referred to. 

61.2. In my view, the question of an ambiguity could not have arisen.  

There may, at best have been uncertainty in the mind of the Fourth 

Respondent as to the question whether there was due compliance 

with paragraph 1 of the first order.  I deny that there was any basis 

for such uncertainty. 

62. Ad paragraph 19 

62.1. Again, I point out that the word “ambiguity” is inappropriate. 

62.2. I abide by my ruling which I respectfully contend is in accordance 

with the provisions of the Rules of Order. 

63. Ad paragraph 20 

63.1. As I have demonstrated above, the review application was 

intimately connected to the facts of the present matter and the fact 

that the Fourth Respondent was not a party thereto is entirely 

irrelevant. 

63.2. The Fourth Respondent carefully eschews reference to the outcome 

of this application.  The fact of the matter is that, as pointed out 

already, the order of the Court was to the effect that the Applicants’ 

attempt to seize power at the meeting of 31 May 2013, which 
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occurred with the knowledge and participation of the Fourth 

Respondent, was unlawful. 

64. Ad paragraphs 21 to 23 

I admit the content hereof. 

65. Ad paragraph 24 

65.1. There was no sense in opposing the application. 

65.2. The fact that I did so does not mean that I conceded any 

wrongdoing on my part. 

65.3. Save as is consistent with the aforegoing, the content hereof is 

denied. 

66. Ad paragraph 25 

66.1. I was seriously ill on 12 September 2013, hence my attorney’s 

letter to the State Attorney. 

66.2. The medical opinion was indeed that I may have suffered a heart 

attack but, after my hospitalisation, it was determined that this was 

not the case.  I refer in this regard to a medical certificate issued to 

me in connection with my incapacitation between 12 and 20 

September 2013 in which my incapacitation was attributed to 
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stress-related causes.  The certificate is hereunto marked annexure 

“JS13”. 

66.3. In each of the applications brought by the Applicants and the 

Fourth Respondent, it was sought to obtain a costs order against me 

personally.  This is, yet again, the case at present.  I found these 

applications tremendously stressful and the same is the case with 

the present application.  If the Fourth Respondent seeks to imply 

that I was malingering, such implication is devoid of substance. 

67. Ad paragraph 26 

I admit the content hereof. 

68. Ad paragraph 27 

68.1. The Fourth Respondent has not seen fit to annex a copy of the 

order of Mr Justice Henney to the papers and I can accordingly not 

comment on the content of the paragraph under reply. 

68.2. Assuming that the paraphrasal of the order in the paragraph under 

reply is accurate, I humbly submit that I have fully complied with 

the terms thereof. 

69. Ad paragraph 28 
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69.1. I deny that the Fourth Respondent has any basis to contend that I 

did not consider myself bound to the order. 

69.2. I also deny that there is any basis for the allegation that my actions 

were unlawful or that I have an ulterior motive. 

69.3. It is, indeed, the Fourth Respondent whose conduct herein is 

actuated by an ulterior motive for the reasons already stated. 

70. Ad paragraph 29 

I have no knowledge of the content herein and accordingly cannot 

comment thereon.  I admit that “AB5” was addressed to the Acting 

Municipal Manager. 

71. Ad paragraph 30 

I deny that the closure of the Council meeting was unlawful for the reasons 

already stated.  The remainder of the paragraph under reply is admitted. 

72. Ad paragraph 31 

72.1. I admit receipt of “AB7”.  I deny the contention that I am not 

empowered to take a decision to exclude members of the public 

under the circumstances provided for in the Rules of Order and 

Section 20 of the Systems Act. 
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72.2. Appropriate legal argument in this regard will be addressed to this 

Honourable Court during the hearing hereof. 

73. Ad paragraph 32 

73.1. I deny that the ruling to exclude members of the public from the 

meeting of the Council on 20 September 2013 was unlawful. 

73.2. The Fourth Respondent’s complaint in this regard is opportunistic 

in the light of the fact that the Whip of the DA agreed with me that 

the exclusion of the public was justified and necessary and that 

none of the Applicants raised even a murmur of dissent in this 

regard. 

74. Ad paragraphs 33 and 34 

I am not aware of the content hereof and can accordingly not comment 

thereon. 

75. Ad paragraphs 35 and 36 

The content hereof is admitted. 

76. Ad paragraph 37 

76.1. I, again, deny the unlawfulness of my decision to exclude the 

public from the meeting concerned. 
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76.2. The decision in this regard was precipitated by the Fourth 

Respondent’s own letter in terms of which the Council was warned 

of threatened disruptions of the meeting. 

76.3. The submission that the exclusion of the public was an orchestrated 

snub of the Fourth Respondent’s officials, is preposterous.  I did 

not know that the officials would attempt to gain entry to the 

meeting.  The Fourth Respondent is fully able to report to the Court 

on the question as to compliance with the variation order, in that, as 

already demonstrated above, he is in close communication with the 

Applicants about the events in the Council’s chambers. 

77. Ad paragraph 38 

In the light of the fact that I have provided a transcript of the proceedings 

of the meeting on 20 September 2013, as well as the certified copies of the 

resolutions of the Council thereat, it is unnecessary to have recourse to the 

audio recording referred to herein. 

78. Ad paragraphs 39 to 42 

I admit the content hereof. 

79. Ad paragraph 43 

There is no basis for the Fourth Respondent’s contention that I was 

precluded from adding to the agenda set by the Court. 
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80. Ad paragraph 44 

I agree with the content of the extract from the record of my statement to 

the Council.  I deny that there is any substance to the Fourth Respondent’s 

contention that my statement was wrong in law. 

81. Ad paragraph 45 

I deny that there is any legal or factual basis for the opinions expressed 

under reply. 

82. Ad paragraphs 46 to 48 

The content hereof constitutes legal argument which will be appropriately 

responded to at the hearing hereof. 

83. Ad paragraph 49 

83.1. I iterate that the Fourth Respondent is guilty of a cynical 

manipulation of the facts of events surrounding Councillor Nel’s 

role in the settlement of the litigation, as explained above. 

83.2. The DA has had more than 3 months to investigate this very simple 

matter. 

83.3. The statement of Ms Helen Zille, the Premier of the Province and 

the Provincial Leader of the DA, to the effect that no authority 

existed for the execution of the settlement agreement is already 
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sufficient to constitute a prima facie finding of wrongdoing on the 

part of Nel. 

83.4. The DA is plainly dithering in their so-called internal investigation 

in an attempt to reap the benefits of Nel’s vote in the Council 

before appropriate action is taken against him.  I humbly submit 

that the DA’s conduct in this regard is plainly unconscionable and 

ought not be to be countenanced. 

83.5. Save as is consistent with the aforegoing, the content hereof is 

denied. 

84. Ad paragraphs 50 and 51 

84.1. The content hereof is not correct.  I did not refuse to agree that the 

matter be voted upon nor did Van der Westhuizen propose that the 

recommendations be placed before the full Council for decision, as 

is evident from the transcript of the proceedings. 

84.2. The matter was in fact voted upon by all the Councillors save for 

Nel and Van Wyk. 

84.3. As is evident from the transcript, Van der Westhuizen’s proposal 

that my recommendation be rejected was introduced as a counter-

proposal which was seconded by the First Applicant.  This counter-

proposal was not adopted by the Council. 
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84.4. It is inconceivable that Nel and Van Wyk could have voted in 

respect of an issue in which they were manifestly personally 

interested. 

84.5. The result of the vote was that the motion was carried and the 

contrary motion introduced by the DA Councillors was dismissed. 

84.6. As is plain from the transcript, the matter was indeed placed before 

the Council and the Council expressed itself by a deliberative vote 

in regard to the matter, subject to the qualification that the two 

persons directly interested in the motion was not permitted to vote.  

In submission, there is nothing out of the ordinary about this. 

84.7. Save as is consistent with the aforegoing, the content hereof is 

denied. 

85. Ad paragraphs 52 and 53 

85.1. I deny that Councillor Maxim raised a point of order or that I 

ignored it. 

85.2. The DA coalition decided to walk out after the no confidence 

motions had been tabled. 

85.3. They have only themselves to blame for this decision. 

86. Ad paragraphs 54 to 57 
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The content hereof is not disputed insofar as it consists of factual 

statement.  I deny the Fourth Respondent’s opinions, contentions and 

inferences. 

87. Ad paragraphs 58 to 83 

The content hereof consists in the main of argumentative matter and legal 

submissions to which it is not appropriate for me to respond.  Proper legal 

argument will be addressed in this regard at the hearing hereof. 

88. Ad paragraphs 84 to 104 

The content hereof consists in the main of argumentative matter and legal 

submissions to which it is not appropriate for me to respond.  Proper legal 

argument will be addressed in this regard at the hearing hereof. 

89. Ad paragraphs 105 to 118 

89.1. The content hereof consists in the main of argumentative matter 

and legal submissions to which it is not appropriate for me to 

respond.  Proper legal argument will be addressed in this regard at 

the hearing hereof. 

89.2. I submit that it is indeed the Fourth Respondent’s conduct which 

falls to be deprecated, for the reasons referred to in my recounting 

of the backgrounds facts.  I submit that it is plain that the Fourth 

Respondent is party to concerted action to disrupt and interfere 
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with the affairs of the Oudtshoorn Municipal Council and that he is 

actuated by an ulterior motive in pressing ahead for the relief 

sought in the notice of motion on an urgent basis without having 

disclosed any grounds for urgency. 

89.3. The real reason why the Fourth Respondent is urgently pursuing 

the relief sought is to secure an advantage to which he is not 

entitled, in that he is attempting to reap the benefits of the votes of 

the Third and Seventh Applicants under circumstances where he is 

well aware that they have been tainted by their own conduct and 

that the DA would be duty-bound to suspend them, had they been 

able to bring an honest and dispassionate judgment to bear upon 

the conduct of the Third and Seventh Applicants.  In the result, 

their disregard of the facts surrounding the settlement agreement 

debacle is unconscionable and ought not to be countenanced. 

WHEREFORE I humbly pray that the application be dismissed with costs, such 

costs to include those occasioned by the employment of two counsel. 

 

 

 

________________________ 

DEPONENT 
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Duly signed and sworn to before me at ___________________ on this the 

_______ day of OCTOBER 2013 by the deponent, who acknowledged that he/she 

knows and understands the contents, that he/she has no objection to taking the 

prescribed oath and regards it as binding on his/her conscience, and uttered the 

words "I swear the contents are true, so help me God". 

 

 

 

 

___________________ 

Commissioner of Oaths 

Full names 

Capacity 

Business address 

 


