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THE MUNICIPAL MANAGER OF THE OUDTSHOORN 

MUNICIPALITY   Third Respondent 

(“Respondents”) 

THE WESTERN CAPE MINISTER OF LOCAL 

GOVERNMENT, ENVIRONMENTAL AFFAIRS AND 

DEVELOPMENT PLANNING Fourth Respondent 

(“Applicant”) 

 

 

 

THE FIRST TO THIRD RESPONDENTS’ (“THE RESPONDENTS”)  

HEADS OF ARGUMENT 

 

 

 

 

INTRODUCTION 

 

1. The first to thirteenth applicants in the main application are councillors 

of the Oudtshoorn Municipal Council belonging to a coalition between 

the Democratic Alliance (“the DA”) and another political party known 

as COPE. The fourteenth applicant is the DA itself. 

1.1.  The main application was settled on the basis set forth in a 

consent order granted on 28 August 2013, to the effect that it 

was recorded that the first and second respondents had given 

effect to the applicants’ written request dated 13 August 2013 

to convene a council meeting to consider motions of no 

confidence in the Speaker, the Executive Mayor and the 

Deputy Executive Mayor of the Oudtshoorn Municipality and 



3 

 

that such meeting had been convened for Wednesday, 4 

September 2013 at 11h00. 

1.2.  The first respondent undertook not to suspend the first to 

thirteenth respondents until the meeting had run its course. 

1.3.  The fourth respondent was directed in terms of the order to 

convene a meeting of the council for the purpose stated in 

para. 1.1 above, in the event that the meeting to be convened 

for 4 September 2013 was not so convened or is not 

completed. The application itself was postponed sine die and 

costs were ordered to stand over for later determination.1  

2. On 10 September 2013, the fourth respondent launched an urgent 

application to vary the terms of the order referred to in para. 1 above. 

The effect of the further variation was to allow for the convening of a 

meeting on 20 September 2013 at which the motions of no confidence 

would be entertained. 

3. A meeting of the Oudtshoorn Municipal Council was duly convened 

on the aforesaid date and the motions of no confidence in the Speaker, 

Mayor and Deputy Mayor reposed on the agenda. The events at this 

meeting are shrouded in controversy and form the subject of the latest 

urgent application by the fourth respondent.  Before these events are 

                                                
1
 Vide fourth respondent’s founding affidavit, pp. 237-238. 
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analysed in any detail, it is as well to assess the dispute between the 

parties against the backdrop of facts and events which led up to the 

impugned meeting of 20 September 2013.  Reference is in this regard 

made to a chronology in which the main events have been tabulated in 

their chronological sequence and which is attached to these heads. 

4. Until recently, a coalition between the ANC and the National Peoples 

Party was in control of the council, but a switch in the political 

allegiance of certain councillors who had previously been members of 

the ANC-led coalition, culminated in the holding of by-elections on 7 

August 2013 in three wards of the municipality. The results of these 

elections caused a shift in the balance of power in the council, so that 

the DA-led coalition is now poised to assume control of the council.  

5. The immediate spoils of the DA coalition’s political victory are the 

offices of the Speaker, the Mayor and the Deputy-Mayor, for the 

importance of the former office is to harness and regulate the 

deliberative functions of the council2, whilst the latter two may be said 

to constitute the human interface between the council, on the one hand, 

and on the other, the community who forms part of the municipality.3 

                                                
2
 Vide section 37 of the Local Government: Municipal Structures Act, No. 117 of 1998 (“the 

Structures Act”). 
3
 Vide for instance the long title of the Local Government: Municipal Systems Act, No. 32 of 2000 

(“the Systems Act”) which includes the statement that one of the aims of the Act is : “…to define 
the legal nature of a municipality as including the local community within the municipal area…,” 
and para. 4 of the preamble which provides that a fundamental aspect of the new local 
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6. The appointment of new incumbents to these offices is accordingly the 

first means by which a changing of the political guard in a Municipal 

Council is usually signalled. 

7. Political convention dictates that the previous incumbents of these 

offices be given their marching orders pursuant to the adoption by the 

council of a motion of no confidence in them and this is indeed also 

the avowed objective of the applicants by way of the relief sought in 

terms of the notice of motion in the main application.  

8. In their founding affidavit in the main application, the applicants 

allege that the first respondent, who is the current Speaker of the 

council, is bent on frustrating their attempts to introduce motions of no 

confidence in the said offices; hence the need to approach the court for 

a mandamus to compel the first respondent to convene a meeting of 

the council for the motions of no confidence to be considered and 

voted on. 

9. The first respondent did not ultimately oppose this relief and, in the 

event, an order, amended on two previous occasions to provide for 

certain developments which need not be traversed in any detail here, 

was granted by consent to the effect that a meeting of the Oudtshoorn 

Municipal Council be convened for 20 September 2013 and that 

                                                                                                                                          
government system is the active engagement of communities in the affairs of municipalities  See 
further in this context, Chapter 4 of the Systems Act.  
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motions of no confidence in the Speaker, the Mayor and the Deputy 

Mayor be considered and put to the vote at that meeting.4 

10. The first respondent duly convened a meeting of the council for 20 

September 2013, in terms of a notice incorporating an agenda which 

contained the motions of no confidence, as directed by the Court. 

11. When the meeting was opened by the first respondent, he inter alia 

introduced an item which was not on the agenda, being an allegation 

of fraud against two of the DA councillors, the third and the seventh 

applicants, the particulars of which are detailed in the answering 

affidavit.5 

12. The first respondent thereupon introduced a matter in terms of Rule 6 

of the Rules of Order in terms of which he reported to the council that 

he had investigated an allegation of fraud against the third and the 

seventh applicants and that they failed to respond to his invitation to 

provide him with an explanation as to the allegations. He thereupon 

recommended that the third and seventh respondents be removed as 

councillors and that a report to this effect be dispatched forthwith to 

the fourth respondent. He also ruled that, pending the decision of the 

MEC, their voting rights be suspended and revoked.6  

                                                
4
 Vide the orders of Rogers J., p. and Henney J,. paraphrased in para. p.  

5
 Vide annexure “JS24” to the answering affidavit, pp. ____ 

6
 Vide Annexure “JS24”, para. p. _____ 
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13. The DA coalition, represented by the fourth applicant, proposed that 

the speakers report be rejected, which proposal was seconded by the 

first applicant and tabled as proposal 2.  A contrary proposal was 

tabled as proposal 1, whereupon the two proposals were put to the 

vote. Proposal one was adopted by the Council by 12 votes to nil, 

since the DA-led councillors abstained.7   

14. Thereafter, the first to the thirteenth applicants left the meeting, 

whereupon the motion of no confidence was defeated. 

15. Some 10 days later, the fourth respondent, who had been joined to the 

main application merely on account of the interest he may have in the 

relief sought by the applicants, but against whom no relief was sought, 

brought the present application qua fourth respondent, on the same 

papers as the main application (hence his appellation as “third 

respondent”). 

16. The following points arise in limine before the merits of the 

application need to be dealt with. 

16.1. The application lacks urgency and, in any event, the fourth 

respondent has not complied with the provisions of Rule 

6(12)(b) of the Uniform Rules of Court. 

                                                
7
 Vide Annexure “JS24”, para. p. _____ 
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16.2. Non-joinder: parties with a direct and material interest in the 

relief sought by the fourth respondent have not been joined.  

These parties are:- 

16.2.1. the remaining councillors; 

16.2.2. the Municipality; 

16.2.3. the council. 

16.3.  The application is barred pursuant to the provisions of Section 

45(1) of the Intergovernmental Relations Framework Act, No. 

13 of 2005 (“the Framework Act”) in that the disputes 

featuring in the application have not been declared formal 

intergovernmental disputes in terms of Section 41 of the Act 

and no effort to settle the dispute in terms of Chapter 4 of the 

Framework Act has been made. 

16.4.  The aforesaid points are dealt with ad seriatim hereunder. 

URGENCY 

17. It is trite that the applicant has to elect the degree of relaxation of the 

rules and of the ordinary practise of the Court based upon the alleged 

degree of urgency of the matter. 8   The relaxation tendered by the 

applicant on Thursday 3 October 2013, when clearly the writing was 

                                                
8
  Luna Meubelvervaardigers (Edms) Bpk v Makin 1977 (4) SA 135 (W) at 137E 
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on the wall for the applicant as far as urgency is concerned, ought not 

to be taken into account when urgency is dealt with at the hearing of 

the matter.  It is not open to an applicant to alleviate or amend the 

elected degree of urgency with which an application has been launched 

in this manner. 

18. The parties are referred to as in the main application. 

19. The application has been launched as a matter of extreme urgency; the 

application was served on the respondents’ attorney during the 

afternoon of 1 October 2013, granting the respondents no time to 

review the application in order to resolve whether they intend to 

oppose or not, (notice of opposition having had to be delivered by 

12h00 on 01 October 2013) and to deliver its answering affidavits 48 

hours later, by 10h00 on Thursday 3 October 2013. 

20. There are degrees of urgency.  In the Western Cape High Court, a 

semi-urgent roll is operated alongside the ordinary (i.e. continuous) 

roll and opposed matters which are not of extreme urgency, but are 

nevertheless too urgent to await hearing in the ordinary course on the 

continuous roll are placed on the semi-urgent roll.  The degree or 

urgency with which the application has been launched is entirely 

unfounded and dealt with below, under the heading “URGENCY”. 

THE APPLICABILITY OF THE INTERGOVERNMENTAL RELATIONS 
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FRAMEWORK ACT 

21. In paragraph 25 of the fourth respondent’s replying affidavit 9  it is 

baldly averred that the office of the Speaker of a council is not an 

organ of State.  The next relevant allegation is made in paragraph 26 of 

the reply where the office of the Speaker is juxtaposed with the council 

which is conceded to be an organ of State. 

22. The fourth respondent does not address the question whether he, in his 

capacity as the Minister of Local Government, Environmental Affairs 

and Development Planning is an organ of State. 

23. In submission, the Speaker of a Municipal Council is indeed an organ 

of State and, although the fourth respondent does not seek relief 

against the council, the council nevertheless has a direct and material 

interest in the relief sought. 

24. An organ of State is defined in the Framework Act as meaning “an 

organ of State as defined in Section 239 of the Constitution, excluding 

those listed in Section 2(2)”. 

25. An organ of State is defined in Section 239 of the Constitution as 

follows:- 

 “Organ of State means- 

(a) any department of State or administration in the 

                                                
9
  Pp._______ 
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National, Provincial or local sphere of Government; 

or 

(b) any other functionary or institution- 

(i) exercising a power or performing a function in 

terms of the Constitution or a Provincial 

Constitution; or 

(ii) exercising a public power or performing a 

public function in terms of any legislation but 

not including a Court or a judicial officer.” 

 

26. It is plain that the notion of an “organ of State” is defined in broad 

and wide arranging terms.  A functionary is simply an official who 

occupies a specific office.10 

27. A “Speaker” is defined in the Local Government: Municipal 

Structures Act No. 170 of 1998 as “… a councillor elected in terms of 

Section 36 to be the chairperson of a Municipal Council as envisaged 

in Section 160(1)(b) of the Constitution”.  The office of a Speaker is 

provided for by the provisions resorting under part 2 of the Municipal 

Structures Act. 

28. The functions of Speakers are defined by the provisions of Section 37 

of the Structures Act as follows:- 

 “Functions of speakers 

 The speaker of a municipal council- 

(a) presides at meetings of the council; 

(b) performs the duties and exercises the powers of delegated 

to the speaker I terms of section 59 of the Local 

                                                
10

  Webster, s.v. Functionary p. _____. 
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Government: Municipal Systems Act, 2000 (Act 32 of 

2000); 

 [Para. (b) amended by s. 14 (a) of Act 51 of 2002.] 

(c) must ensure that the council meets at least quarterly; 

(d) must maintain order during meetings; 

(e) must ensure compliance in the council and council 

committees with the Code of Conduct set out in Schedule 

1 to the Local Government: Municipal Systems Act, 2000 

(Act 32 of 2000); and 

 [Para. (e) amended by s. 14 (b) of Act 51 of 2002.] 

(f) must ensure that council meetings are conducted in 

accordance with the rules and orders of the council.” 

 

29. In terms of Section 59 of the Municipal Systems Act 32 of 2000 a 

Speaker performs the duties and exercises the powers delegated to him 

in terms of Section 59 of the Systems Act. 

30. In the premises set forth above, it is, in submission, plain that a 

Speaker is a functionary who exercises a public power or performs a 

public function in terms of the legislation quoted above.  In the result, 

the Speaker is indeed an organ of State.  The same applies to the 

Municipal Manager.  A Municipal Manager’s powers and functions 

are provided for in terms of the provisions of Section 55 of the 

Municipal Systems Act 32 of 2000.  It provides that a Municipal 

Manager is head of the administration of a Municipality. 

30.1. He is responsible, inter alia, for the management of the 
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Municipality’s administration.11 

30.2. The exercise of any powers and the performance of any duties 

delegated by the Municipal Council to the Municipal Manager 

in terms of Section 59.12 

30.3. As accounting officer of the Municipality he is responsible for 

all income and expenditure of the Municipality.13 

31. In the premises set forth above, the third respondent is, accordingly, 

also an organ of State and the contentions to the contrary on the part of 

the fourth respondent are accordingly devoid of substance. 

32. In Uthukela District Municipality and Others v President of the 

Republic of SA and Others 2002 (11) BCLR 1220 (CC) the 

Constitutional Court described the President of the RSA, the National 

Minister of Finance and the National Minister of Provincial 

Government as organs of State14. 

33. In the Uthukela Municipality case, the Constitutional Court remarked 

that, apart from the general duty to avoid legal proceedings against one 

another, Section 41(3) of the Constitution places a twofold obligation 

on organs of State involved in an intergovernmental dispute: First, 

they must make every reasonable effort to settle the dispute by means 

                                                
11

  Section 55(1)(b). 
12

  See Section 55(m). 
13

  See Section 55(2)(a). 
14

  Vide paras. 7 and 18 of the judgment. 
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of mechanisms and procedures provided for.  Second, they must 

exhaust all other remedies before they approach a Court to resolve the 

dispute. 

34. The fourth respondent’s answer to this injunction is contained in 

paragraph 27 of the replying affidavit where he states that even if 

mechanisms to settle the matter were of application “we are dealing 

here with the intentional undermining of a Court order by councillor 

Stoffels and in these circumstances my approach to the Court is 

warranted”. 

35. What is more, in paragraph 28 of the replying affidavit the fourth 

respondent discloses that he refused to enter into negotiations with the 

first to third respondents, by reason of his belief that the second 

respondent deliberately undermined the implementation of the 

previous two orders and that, accordingly, he lacked faith in the bona 

fides of the second respondent.  In submission, the aforementioned line 

of reasoning is unpersuasive. 

36. The duty upon the fourth respondent to avoid litigating with another 

Government, or organ of State, arose in relation to the previous orders 

as well as the present application. 

37. In paragraph 60.2.4 to 60.2.9 of the answering affidavit, the second 

respondent explains that, in suspending the voting rights of the third 
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and seventh applicants, he acted on legal advice in that regard, which 

he accepted as correct.15  The fourth respondent does not dispute this 

in his reply.16 

38. This being the case, the fourth respondent’s allegation that the second 

respondent “deliberately undermined the implementation of the terms 

of those orders” is devoid of substance. 

39. It is difficult to make any sense at all of the last sentence of paragraph 

28 of the fourth respondent’s reply. 

40. In submission:- 

40.1. the fourth respondent’s contention that the second and third 

respondents are not organs of State; and 

40.2. that the Framework Act does not apply; and 

40.3. that the conduct of the second respondent in having introduced 

the malfeasance of the third and seventh respondents on the 

occasions prior to the meeting of 20 September 2013 and on 

that date are not indicative of mala fides on the part of the 

second respondent. 

41. It is accordingly submitted that the provisions of Section 41(2) of the 

Framework Act constitute a bar to the present application and that 

                                                
15

  Vide pp. ____ of the papers. 
16

  Vide para. 54 of the reply, pp. ____. 
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such application falls to be dismissed on the basis of the fourth 

respondent’s non-compliance with the aforesaid provision. 

NON-JOINDER 

42. The first to third respondents, in paragraphs 4 to 9 of their answering 

affidavit (pp. 286 to 287) point out that the councillors other than the 

first to thirteenth applicants have a direct and material interest in the 

relief sought and that the same applies to the Oudtshoorn Municipality. 

43. Although this is not dealt with in the answering affidavit, it is 

submitted that the Municipal Council itself ought also to have been 

joined. 

44. The fourth respondent’s answer to the point of non-joinder is 

contained in paragraphs 11 to 14 of the replying affidavit (pp. 483 – 

486).  The fourth respondent alleges in this regard:- 

44.1. That no relief is sought against the remaining eleven 

councillors or the council. 

44.2. That the relief sought will not in any way impact on either the 

remaining councillors or the council itself. 

44.3. That the only impact upon the council of the relief sought will 

be to ensure that a duly constituted meeting of the council, 

which had been convened in terms of the variation order is 
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now able to continue to its completion. 

45. Each of the fourth respondent’s submissions as referred to above, is 

devoid of substance. 

45.1. The fact that the no relief is sought against the stated parties is 

besides the point. 

45.2. The determinative question in the present context is simply 

whether the parties whose joinder is under consideration have 

a direct and material interest in the relief sought.17 

45.3. The direct and material interest which the remaining 

councillors, the Municipality as well as the Municipal Council 

have arises from the pertinent provisions of the Constitution, 

the Local Government: Municipal Systems Act, No. 32 of 

2000 and the Local Government: Municipal Structures Act, 

No. 117 of 1998 and the Rules of Order. 

45.3.1. councillors are subject to the Rules of Order and the 

Code of Conduct pertaining to councillors promulgated 

as Schedule 5 to the Structures Act. 

45.3.2. The relief sought by the fourth respondent in terms of 

paragraph 2 of the notice of motion, affects every 

                                                
17

  Amalgamated Engineering Union v Minister of Labour 1949 (3) SA 637 (A). 
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councillor, in that it fundamentally impacts upon the 

manner in which the council is constituted and, 

furthermore, impacts upon the right of each councillor 

to introduce a motion for consideration by the council. 

45.3.3. The fourth respondent contends that it would be 

appropriate for this Court to order that the issue of the 

notices of motions of no confidence alone be contained 

on the agenda and that such agenda accordingly be 

regarded as immutable. 

45.3.4. This approach, mirrored as it is in prayer 2.4 of the 

notice of motion affects the right of each and every 

councillor to introduce motions upon notice or without 

notice in appropriate circumstances. 

45.3.5. Councillors, moreover, are accountable towards the 

community and must report back at least quarterly to 

constituencies on the performances of the Municipality 

in terms of the preamble to the Code of Conduct.  This 

accountability would include the councillors’ conduct 

at the meeting concerned. 

45.3.6. Each and every councillor accordingly has an interest 

in the relief sought and absent their joinder, the 
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remaining councillors will not be bound by the order. 

45.4. A Municipal Council, in terms of Section 4(1)(a) to (c) of the 

Systems Act, has the right to:- 

45.4.1. govern on its own initiative the local government 

affairs of the local community; and 

45.4.2. exercise the Municipality’s executive and legislative 

authority and to do so without improper interference; 

and 

45.4.3. finance the affairs of the Municipality by:- 

45.4.3.1. charging fees for services; and 

45.4.3.2. imposing surcharges on fees, rates on 

property and, to the extent authorised by 

national legislation, other taxes, levies and 

duties. 

45.4.4. In terms of the provisions of Section 4(2)(a) of the 

Systems Act, the council of a Municipality has the 

duty to exercise the Municipality’s executive and 

legislative authorise and use the resources of the 

Municipality in the best interests of the local 

community. 
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45.4.5. The effect of prayers 2.1 to 2.6 is to impact upon the 

right of the council to govern on its own initiative the 

local government affairs of the local community and 

the duty to exercise the Municipality’s executive and 

legislative authority. 

45.4.6. A council, moreover, has the right to determine its 

internal procedures in terms of the provisions of 

Section 160 of the Constitution, which right is likewise 

affected by paragraphs 2.1 to 2.6 of the order sought. 

45.4.7. The council accordingly also has a direct and material 

interest in the relief sought. 

45.5. A municipality must be distinguished from its Municipal 

Council.  A municipality is an organ of State that consists of 

the political structures, of which the council is but one and the 

administration of the municipality and the community within 

the municipal area.  “Municipality” is a much broader concept 

than “Municipal Council”.  In submission, either the 

municipality or the Municipal Council must be joined in the 

present matter regard being had to the principles set out above. 
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THE LAWFULNESS OF THE SUSPENSION/REVOCATION OF THE 

THIRD AND SEVENTH APPLICANTS BY THE SECOND 

RESPONDENT 

46. On 20 September 2013, at the meeting of the council which was 

convened in terms of the amended order by Henney, J., the second 

respondent introduced a proposal that the voting rights of the third and 

seventh applicants be suspended in the light of the results of the 

investigation he had launched regarding the impugned settlement 

agreement.18 

46.1. At this stage, the second respondent had commissioned a 

forensic investigation which culminated in a report by the 

investigators19. 

46.2. The investigators had sought an explanation from the third and 

seventh applicants, but they avoided giving one.20 

46.3. The matter had also been reported to the Premier and the DA.21  

The Premier launched her own investigation and her finding on 

5 July 2013, was that the settlement agreement was a bogus 

                                                
18

  Vide para. 46 of the answering affidavit, pp. 321 – 322; vide para. 49 of the replying 
affidavit, p. 497; vide para. 58 of the replying affidavit, p. 500. 

19
  Vide “JS17”, pp. 388 and further. 

20
  Vide para. 5.2.10.9 of “JS17”, p. 20 of 23, p. 407 of the Index. 

21
  Vide “JS23”, pp. 426 – 428 of the Index. 
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document.22 

46.4. As far as the first to third respondents are aware, no definitive 

action had been taken against the third and seventh applicants 

by the DA. 

47. The fourth respondent in paragraph 49 of its replying affidavit (p. 497 

of the Index) and paragraphs 44 to 48 of the fourth respondent’s 

founding affidavit (pp. 212 – 215 of the Index) expresses the view that 

neither the Speaker nor the council have the power to revoke or 

suspend the voting rights of councils.  This view would appear to be 

based upon a consideration of the provisions of item 14 of Schedule 1 

of the Systems Act (the Code of Conduct). 

48. It is trite that an Act should be interpreted as a whole, ex visceribus 

actus.  Items 13 and 14 of Schedule 1 of the Systems Act, relied upon 

by the fourth respondent to find the first and second respondents 

actions unlawful and mala fides, have to be interpreted in the light of 

the Speaker’s powers in the Systems Act as a whole. 

49. Having regard solely to the provisions of items 13 and 14 of Schedule 

1 of the Systems Act, it is submitted that:- 

49.1. provision is made by these items for a structured hierarchy of 

sanctions commencing, in order of severity, with a formal 

                                                
22

  Vide “JS22”, p. 425 of the Index; vide “JS23.1”, p. 429 of the Index. 



23 

 

warning, as provided for in item 14(2)(a) of the Code, and 

culminating in a fine in terms of item 14(2)(d) of the Code, 

with a reprimand in terms of item 14(2)(b) of the Code 

constituting the median, insofar as sanctions capable of being 

imposed by the council are concerned. 

49.2. The MEC, on the other hand, may suspend the councillor for a 

period or remove the councillor outright from his office, at the 

request of the council, in terms of the provisions of items 

14(2)(c) and (e), respectively.  These latter sanctions fall 

within the exclusive province of the MEC. 

49.3. But the sanctions provided for in item 14 do not constitute an 

exhaustive list of the remedies at the disposal of the Speaker in 

order to comply with his functions, set forth in Section 37 of 

the Structures Act, No. 117 of 1998.  These include the 

function to ensure compliance in the council and council 

committees with the Code of Conduct set out in Schedule 1 to 

the Local Government: Municipal Systems Act.23 

49.4. That a councillor may be excluded from a meeting under 

circumstances other than those applicable in terms of item 14 

of the Code, is demonstrated by the provisions of item 3 of the 

Code which provides that a councillor must attend each 
                                                
23

  Vide Section 37(e) of the Structures Act, No. 117 of 1998. 
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meeting of a Municipal Council and of which that councillor is 

a member, except when a leave of absence is granted in terms 

of an applicable law or as determined by the rules and orders 

of the council; or that councillor is required in terms of this 

Code to withdraw from the meeting. 

49.5. If the councillor refuses to withdraw under circumstances 

where, for instance, the provisions of item 5 oblige him to 

withdraw, then the Speaker would, in submission, be duty-

bound to exclude him pro tanto. 

49.6. It was held that the Speaker has a reservoir of common law 

powers was held in the Northern Free State District 

Municipality v Matshai 2005 JDR 0376 (SCA) at p. 11, para. 

19. 

49.7. In submission, the fact that the second respondent’s suspension 

of the third and seventh respondents’ voting rights does not fall 

within the purview of item 14 is not determinative of the 

lawfulness of the suspension. 

49.8. The minutes of the meeting of 20 September 2013, “JS24” (p. 

432) reveal that the recommendations by the second 

respondent, to the effect that Nel and Van Wyk be removed 

and that their voting right be suspended pending the decision 
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of the fourth respondent, was voted on by the council and the 

motion was carried.  In submission, there is nothing 

remarkable about this decision since neither Nel nor Van Wyk 

could in any event have participated in the voting on this 

aspect. 

THE FOURTH RESPONDENT’S TARDINESS IN INVESTIGATING 

THE CHARGES AGAINST THE THIRD AND SEVENTH 

RESPONDENTS 

50. The fourth respondent’s case is made in terms of a series of 

misconceptions, the most important one being that his role in the 

present application is one of the champion of democracy, whereas the 

second respondent is doing whatever he can to subvert that same 

process. 

51. Thus, in paragraph 19 of the replying affidavit, the fourth respondent 

asserts that his only interest is ensuring that the democratic governance 

process is allowed to take its course.  “There is simply no lawful 

reason why the motions of no confidence should not have been put to a 

lawful vote by now, having been proposed by certain of the duly 

elected representatives of the Oudtshoorn community almost two 

months ago.” 
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52. That which the fourth respondent does not seem to appreciate is the 

following:- 

52.1. Just as the putting to the vote of the motions of no confidence 

is fundamental to the democratic process, so is the principle 

that the council should, in so doing, be properly constituted.  It 

is not so constituted when the only reason why two of its 

members retain their capacity to vote is by reason of a 

disciplinary process retarded by design. 

52.2. The request that a meeting be convened in order to entertain 

motion of no confidence is made on 13 August 2013.24  The 

fraud, on the other hand, was committed on 25 June 2013 

already and accordingly predates the aforesaid letter by a 

considerable margin. 

52.3. Be that as it may, the fundamental question posed in terms of 

the factual matrix of the present case is whether the interests of 

democracy are best served by the process advocated by the 

fourth respondent, or whether the proper standing of the third 

and seventh applicants ought first to be the determined before 

the motions of no confidence are entertained. 

                                                
24

  Founding affidavit, p. 201, para. 9; founding affidavit, p. 310, para. 40. 
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52.4. If the fourth respondent’s will is done, the motions of no 

confidence may well succeed, but the disruption which will 

necessarily result from such a course of events is manifest and 

the question that arises is to what end such disruption would be 

under circumstances where the standing of the third and 

seventh applicants will inevitably have to enquired into at 

some stage or the other.  When that is done, the overall 

likelihood is that the third and seventh applicants will indeed 

be removed from the council which will necessarily result 

again, in by-elections with, once again, the potential of a shift 

in the balance of power which will, again, result in yet further 

disruption.  The locus of the balance of convenience is clearly 

placed on the side of the approach suggested by the second 

respondent. 

53. When seen in the above light, the conduct of the second respondent, in 

submission, assumes an entirely different moral hue to the one sought 

to be attributed to him by the fourth respondent. 

54. The approach of the fourth respondent in regard to the question 

whether he ought to have taken more timely action against the third 

and seventh applicants is to seek shelter behind technicalities.  The 

objective facts in this regard are the following:- 
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54.1. In paragraph 35.18 of the first to third respondents’ answering 

affidavit, the allegation is expressly made that the fourth 

respondent is well aware of the allegations the third and 

seventh applicants, inasmuch as the fourth respondent, on 12 

July 2013 already, stated to a newspaper that he was 

investigating laying criminal charges against Nel and Van 

Wyk.25 

54.2. This seminal allegation is left entirely unchallenged by the 

fourth respondent in his reply.  It is true that he states, in 

paragraph 3 of the replying affidavit26 that he had been advised 

that it is not necessary for him to deal with each and every 

allegation contained in the answering affidavit and that he 

relies in this regard on his opinion that the allegations therein 

are not germane to the application before the Court. 

54.3. In respectful submission, the fourth respondent’s election to 

disregard specific allegations in the answering affidavit was an 

election made at his own peril.  The allegations as to his 

knowledge of the fraud as from July 2013 already, are 

manifestly relevant and ought indubitably to have been 

challenged if untrue, more particularly since it relates to 

something which, in the nature of things, falls within his own 
                                                
25

  p.316 of the papers. 
26

  p.479. 
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peculiar knowledge.  In the circumstances, his failure to place 

these allegations in dispute simply means that he was unable to 

do so. 

54.4. In the result, he must be taken to have known all the material 

facts from 5 July 2013 when the matter was reported in detail 

to the Premier.27 

54.5. That he should have done nothing about this state of affairs 

since July 2013, is not something which can be explained with 

reference to technicalities. 

54.6. When his extraordinarily supine attitude in regard to the fraud 

is considered in conjunction with his involvement in the events 

of 31 May 2013, the suspicion that the fourth respondent is 

actuated not by Constitutional imperatives but by parochial 

party interests becomes irresistible. 

54.7. In submission, the respondents must be taken as having clearly 

established:- 

54.7.1. that the fourth respondent was involved in 

precipitating the events of 31 May 2013; 

54.7.2. that such involvement was improper and unlawful; 
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  Vide answering affidavit, para. 43.17, p. 315. 
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54.7.3. that such involvement, furthermore, evidences a 

partisan approach to the present matter; 

54.7.4. that his failure to take action timeously against the 

third and seventh applicants can only be accounted 

for on the basis of the same partisan approach; and 

54.7.5. that all of the aforegoing militates against the relief 

sought in terms of the fourth respondent’s 

application and strongly supports the relief sought in 

terms of the counter-application. 

55.  

56. The fourth respondent’s founding affidavit does not contain a single 

allegation which may reasonably be regarded as underpinning the 

alleged urgency of the application. 

57. In paragraph 15 of the replying affidavit, for the first time, the 

allegation is made that “the protection of the integrity of the 

democratic process and the effective enforcement of Court orders is 

inherently urgent”.  This may be so, but the question nevertheless 

arises whether, in the peculiar circumstances of the present case, these 

considerations warranted the degree of urgency exemplified by the fact 

that the respondents were initially afforded little more than a single 
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clear day to prepare and present their answering affidavits.  It is 

respectfully submitted that this is clearly not the case. 

58. The first to third respondents’ complaint is not merely technical in 

nature.  The first to third respondents have been materially prejudiced 

in the proper presentation of their case as a result of the unwarranted 

abridgement of the time periods allowed in terms of Rule 6(5) for the 

filing of answering affidavits. 

59. The nature of this prejudice is graphically demonstrated by the 

counter-application where, in order to fit in with the time-periods 

imposed by the fourth respondent, the first to third respondents have 

been constrained to seek to join the Premier of the Western Cape 

Government on the extremely short notice periods referred to in the 

counter-application.  In the event, no response from the Premier has 

been obtained and the Court has been deprived of the benefit of such 

input as the Premier may have been disposed to make in respect of the 

issues in this matter. 

60. In a sense, the urgency is self-creating.  It is submitted that it is plain 

from a conspectus of the allegations and the counter-allegations in this 

matter, that the fourth respondent, well knowing that the third and 

seventh respondents are prima facie guilty of a serious fraud against 

the council, is nevertheless bent on precipitating a vote on the 
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proposed motions of no confidence and to ensure that the third and 

seventh applicants’ votes are accounted for, whilst deliberately 

delaying the requisite investigation into their malfeasance.  In short, 

the alleged urgency in this matter has been brought about precisely 

because the fourth respondent is actuated by an improper motive. 

61. A pivotal issue which arises for determination is the lawfulness of the 

first respondent’s conduct at the 20th of September-meeting in 

suspending the third and seventh applicants’ voting rights. 

62. A chronology of the significant events are enclosed marked “A”. 28 

63. The Minister seeks [i] an unfounded order interfering for a party 

political purpose, with the governance of the Oudtshoorn Municipality 

in the form of a mandamus directing the convening of a meeting and 

[ii] more importantly, the setting aside of the suspension of two 

members of the council who made themselves guilty of unprofessional 

conduct of the most egregious nature.  The ultimate is to convene a 

meeting prior to adjudication upon the suspension of two DA 

members, thus retaining their votes for purposes of the meeting, who 

made themselves guilty of fraud of the most serious nature and in 

respect of which they have preferred no answer. 

64. The application constitutes an interference by the Minister with the 
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  Fourth Respondent’s Founding Affidavit, p 8, para 17. 
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governance of the Oudtshoorn Municipality which could not 

otherwise 29  be achieved.  The legislature has provided specific 

procedures to be followed in instances raised and complained of by the 

Minister in the application and the interference by the Minister is 

entirely unwarranted.  The application is an attempt to ride roughshod 

over the respondents’ rights in terms of the relevant statutes, rules and 

codes. 

65. The founding affidavit is a repeat with instances of hearsay, in 

complete descriptions of events and the omission of pertinently 

relevant evidence. 

66. The applicant purports to address events from 10 July 2013 until about 

25 September 2013 in disarray and un-chronological order with the 

aim to obfuscate the real issues in dispute between the parties and 

unjustifiably adversely reflect upon the ANC coalition in the Council. 

67. It will be demonstrate below that the Minister has unilaterally assumed 

interventionist rights and powers entirely unnecessary and unfounded, 

having regard to the statutes, codes and rules.  The question of urgency 

is not even addressed in the founding affidavit and barely attempted to 

justify, if at all.  By way of example, there is no pending forthcoming 

event that needs to be provided for, or forthcoming prices that needs to 
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  The Structures Act, the Systems Act, the Code of Conduct for Councillors being 
schedule 1 to the Systems Act, the relevant sections in the Constitution, the Superior 
Court’s Act and the Rules of Order. 
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be averted.  The application has all the hallmarks of unwarranted 

interference in the management and governance of the Municipality 

from the Minister, based upon party-political ambitions by the 

Minister, who is supposedly a dispassionate and even-handed official, 

and should permit the issues to be resolved in the ordinary course in 

terms of the statutes, codes and rules.  Conversely, the question should 

be raised whether the Minister would have interfered at this level and 

with this degree of urgency if the relief sought would not have led to 

power being transferred in the Council from the ANC to the DA in 

terms of the relief sought in the notice of motion. 

68. The two relevant orders were granted on 28 August 2013 (Rodgers J.) 

and 13 September 2013 (Henney J.)(“the Henney order”). 

69. The main application culminated in an order granted by consent 

between the parties (“the Rogers order”) which order, in paragraph 

1.1 thereof, recorded, inter alia, that the first and second respondents 

had convened a meeting of the Oudtshoorn Municipal Council on 4 

September 2013 and that, if the meeting so convened has not occurred 

or completed on 4 September 2013, such a meeting shall be convened 

to consider the motions of no confidence in the Speaker, Executive 

Mayor and Deputy Mayor by the fourth respondent at the time and 
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place to be determined by him.30 

70. The aforesaid order was varied by Henney J. on 13 September 2013.31  

According to the summary of the Henney order, set forth in paragraph 

27 of the fourth respondent’s founding affidavit, it provided as 

follows:- 

70.1. The fourth respondent was to convene a meeting of the 

council, at a place and time to be determined by him, on 20 

September 2013. 

70.2. The meeting would have the agenda attached to the Rogers 

order as annexure “A”.32 

70.3. The third respondent would notify all members of the council 

of the time and place of the meeting to be convened and would 

ensure that all administrative functions required for the 

meeting were duly performed.33 

70.4. The meeting would consider, discuss and put to a vote the 

motions of no confidence.34 

                                                
30

  Fourth Respondent’s Founding Affidavit, Annexure “AB2” (“JS2”), p 237. 
31

  The order issued by Mr Justice Henney is not attached to the fourth respondent’s 
founding affidavit.  It is summarised in para 27 at p 207 of the fourth respondent’s 
founding affidavit. 

32
  Apparently this is also the agenda annexed as annexure “A” to the notice of motion, 

although there is no admissible evidence to establish this. 
33

  Nothing turns on the manifest vagueness of this part of the order. 
34

  This is not an executory part of the order, since it plainly cannot be enforced against a 
meeting unwilling to consider, discuss and put to the vote the motions concerned. 
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70.5. The issue of the costs of the first variation application 

culminating in the Henney order, would stand over for later 

determination. 

71. The fourth respondent now applies for yet another order to the 

following effect:- 

71.1. that the meeting, convened on 20 September 2013, “shall 

continue on Thursday, 10 October 2013 …”. 

71.2. It is further sought to persuade this Court to grant an order, the 

effect of which is to remove the first respondent as the Speaker 

of the Oudtshoorn Municipal Council and to appoint in his 

place and stead “an independent person” appointed by the 

Chairperson of the Bar Council, to preside at the meeting to be 

convened. 

71.3. Furthermore, an order is sought interdicting the first and 

second respondents from taking any action to prevent the 

motions of no confidence referred to in the fourth respondent’s 

papers from being considered, discussed and put to a vote by 

the meeting referred to in the paragraphs above. 

71.4. Finally, a declarator is sought to the effect that the first 

respondent’s revocation and/or suspension of the third and 

seventh applicants’ voting right at the meeting concerned be 
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declared unlawful and ultra vires. 

THE EXCLUSION OF THE PUBLIC 

72. In terms of section 29 of the Structures Act35 and rule 8(2)36 of the 

Rules only the speaker can convene meetings of the council. 

73. Meetings of the council may be closed to the public in certain 

circumstances.37 

74. Rule 20 of the rules specifically empowers the speaker to exclude the 

public and/or the media from meetings. 

“20. EXCLUSION OF THE PUBLIC AND THE MEDIA 

FROM MEETINGS 

(2) The public, including the media, may [be] excluded 

from the meeting: 

(a) where so directed by the speaker in terms of 

section 6, or 

(b) where so decided by the council in terms of 

sub-section (3) 

                                                
35

  “29. Meetings of municipal councils 
(1) The speaker of a municipal council decides when and where the council 

meets subject to section 18(2), but if a majority of the councillors requests 
the speaker in writing to convene a council meeting, the speaker must 
convene a meeting at a time set out in the request.” 

36
  “8. Meetings 

(1) …….. 
(2) The speaker decides when and where the council meets, but if a majority 

of the members request the speaker in writing to convene a meeting, the 
speaker must convene a meeting at a time set out in the request.” 

37
  Section 20 of the Systems Act provide for admission of the public to meetings, and the 

exclusion of the public and/or the media from meetings in certain circumstances.  
Section 160(7) of the Constitution fortifies that a municipal council must conduct its 
business in an open manner, save when circumstances justify the closure of sitting to 
the media and/or general public.   

“7. A municipal council must conduct its business in an open manner, and 
may close its sittings, or those of its committees, only when it is 
reasonable to do so having regard to the nature of the business being 
transacted.”  
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(3) If such motion is seconded, it shall be put to the 

vote without discussion. 

(4) If, after due consideration by [the] council of the 

reasons stated, such motion is carried, the place of 

meeting shall be clear of all members of the public, 

including the media.” 

 

THE RELEVANCE OF THE 31 MAY 2013 MEETING AND THE 

EVENTS THEREAT 

75. The attitude adopted by the fourth respondent, to the effect that the 

events at the council meeting convened on 31 May 2013 is 

remarkable; there is, in submission, a direct and material link between 

the DA councillors’ mayhem at this meeting and the fourth 

respondent’s e-mail dated 30 May 2013. 

76. The following are the objective facts:- 

76.1. An e-mail, annexure “JS4” 38  in which legal precedent 

concerning a Speaker who leaves the council, allowing the 

remainder of the members to proceed with the meeting is sent 

by the legal advisor of the Premier to the fourth respondent on 

30 May 2013. 

76.2. The respondent, on the same day forwards the e-mail to the 

Deputy Provincial leader of the DA, Theuns Botha, together 

with the message “onderstaande en aangeheg is wat Koos vir 
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ons kon kry.  Ek dink dit sal jou dalk help.” 

76.3. That same night, Friday 31 May 2013 at 00:35 Botha sends the 

e-mail to Van der Westhuizen, the fourth applicant. 

On 31 May 2013, precisely that which is foreshadowed in the 

legal precedent forming the subject matter of the e-mail, 

occurs in the council chambers when the DA members 

introduce a surprise motion of no confidence in the Speaker. 

77. A further fact of significance in the present context is the manner in 

which the fourth respondent chose to deal with these allegations in the 

reply:- 

77.1. In paragraph 32 of the reply, the fourth respondent states that 

the e-mail “has been taken completely out of context”.  

77.2. Significantly, having made this complaint, the fourth 

respondent fails to give the proper context in a comprehensible 

manner, save to refer, as if enpassant to a request from Mr 

Botha for case law on the topic covered by the legal precedent 

cited in the e-mail, without explaining the context in which the 

request by Botha was made, whether the fourth respondent 

knew for what purpose the research was necessary; why the e-

mail from him to Botha suggests that he was involved in 

whatever the business was in respect of which the legal 
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precedent was required (i.e. “… wat Koos vir ons kon kry”). 

77.3. In submission, whereas there was a strong suspicion that the 

fourth respondent was involved in the events of 31 May 2013 

before the filing of the replying affidavit, there is virtual 

certainty after the affidavit was filed. 

77.4. To the extent that there is doubt as to the fourth respondent’s 

involvement in precipitating the events at the meeting on 31 

May 2013, the first to third respondents apply, in terms of the 

provisions of Rule 6(5)(g) of the Uniform Rules of Court, that 

the Fourth Respondent be ordered to appear personally and be 

examined and cross-examined as a witness:- 

77.4.1. in Moosa Brothers and Sons (Pty) Ltd v Rajah 1975 

(4) SA 87 (D&CLD), Kumleben, J. held that the 

employment of the pertinent part of Rule 6(5)(g), 

which provides that a Court may order a witness to 

present himself for cross-examination, may occur in 

circumstances other than where disputes of fact have 

arisen.  The opening sentence of the Rule is couched 

in the widest possible language and applies, inter 

alia, in the case of an unopposed motion (vide p. 

91A – D of the decision). 
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77.4.2. There is a wide discretion implicit in the Rule, so 

that oral evidence in one or other form envisaged by 

the Rule should be allowed if there are reasonable 

grounds for doubting the correctness of the 

allegations concerned (vide p. 91G – H of the 

decision). 

77.4.3. In reaching a decision in this regard, facts peculiar 

within the knowledge of the applicant, which for 

that reason cannot be directly contradicted or refuted 

by the opposite party, must be carefully scrutinised 

(vide para. (d) of the head note of the decision). 

77.4.4. In AECI Ltd & Another v Strand Municipality and 

Others 1991 (4) SA 688 (C), this Court held, with 

reference to Rule 53, where an applicant was bound 

to use motion proceedings, that when an applicant 

applies in limine for the opportunity to adduce oral 

evidence or to cross-examine deponents to 

answering affidavits, in order to discharge the onus 

of proof, he should not likely be deprived of such 

opportunity.  In submission, the same approach 

applies, a fortiori, to a respondent in an urgent 

application. 
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77.5. It is manifest that the circumstances under which the e-mail, 

annexure “JS4” (pp. 349 – 350) was generated:- 

77.5.1. fall peculiarly within the knowledge of the fourth 

respondent; 

77.5.2. were explained by the fourth respondent in elliptical 

terms39. 

77.6. The e-mail is plainly of fundamental importance, as it is 

suggestive of the fourth respondent’s involvement in 

precipitating the political unrest which broke out in the council 

on 31 May 2013, and which was ultimately declared to be 

unlawful in terms of the order of Le Grange, J. 

77.7. That which occurred on 31 May 2013, set in motion a train of 

events which are directly connected to the events on 20 

September 2013, in that:- 

77.7.1. part of the political unrest in the council on 31 May 

2013, consisted of the DA councillors purporting to 

unseat the second respondent, the Mayor and the 

Deputy Mayor. 

77.7.2. The third applicant was purported to have been 
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  Vide replying affidavit, paras. 32 – 33; p. 492 of the papers. 
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appointed as Mayor in the stead of the incumbent. 

77.7.3. The third applicant in his aforesaid capacity 

purported to enter into the fraudulent settlement 

agreement on behalf of the council with Nel, his co-

councillor and co-member of the DA.  It may thus 

be said that the fraud has its roots in the events of 31 

May 2013. 

77.8. Involvement by the fourth respondent in these events will 

strongly support the first to third respondent’s case that the 

fourth respondent is deliberately tardy in the investigation of 

the third and seventh applicants’ fraud. 
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